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Annual Meeting 


TIME: April 3, 4, and 5, 1940. 
PLACE: Louisville, Kentucky. 


Arrangements have been completed 
for the holding of the 1940 Annual 
Meeting of the Association in Louis- 
ville, Kentucky, on April 3, 4, and 5, 
1940, at the Kentucky Hotel. The 
planning of the program has received 
the careful consideration of the Board 
of Bar Commissioners and the Execu- 
tive Committee of the Louisville Bar 
Association and it is felt that this 
year’s program is one of the best that 
has ever been offered to a Convention 
of Kentucky lawyers. 


ANNUAL BANQUET TO BE IN 
HONOR OF JUDGE THOMAS 


Judge Gus Thomas has recently 
completed more than twenty-five 
years of continuous service on the 


Court of Appeals of Kentucky. The 
annual banquet of the Association 
has been scheduled for April 4, 19490, 
at the Kentucky Hotel and will be 
given in honor of Judge Thomas and 
as a symbol of the appreciation of 
both the Bench and Bar of this State 
for the many years of valuable service 
that he has rendered. 

Judge Richard C. Stoll of Lexing- 
ton, Kentucky, has accepted an invita- 
tion to act as Toastmaster at the ban- 
quet, and among other speakers, on 
the banquet program are His Excel- 
lency, Keen Johnson, Governor of the 
Commonwealth of Kentucky; Honor- 
able Elwood Hamilton, Judge of the 
United States Circuit Court of Ap- 
peals, Sixth Circuit; Honorable Will 
H. Fulton, a member of the Court of 
Appeals of Kentucky; Judge Richard 
Priest Deitzman, who served for 
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many years with Judge Thomas on 
the Court of Appeals; and Mr. Terry 
P. Smith, a fellow townsman of 
Judge Thomas who resides in May- 
field, Kentucky. This banquet is to be 
an all-Kentucky affair in honor of 
one of Kentucky’s great Judges. A 
number of former Kentuckians have 
indicated their intention to attend the 
Convention and this banquet and join 
with the Kentucky Bar in paying trib- 
ute to Judge Thomas. 


IMPORTANT LEGISLATIVE 
ACTS OF 1940 TO BE 
DISCUSSED 


Scheduled on the business program 
of the Convention is an address by 
the Honorable A. E. Funk, Assistant 
Attorney General, who will speak on 
the subject of “The Work of the Gen- 
eral Assembly—1940.” The Conven- 
tion this year will be held within two 
weeks following the adjournment date 
of the 1940 Kentucky General As- 
sembly. Few of the lawyers in the 
State at that time will have had the 
opportunity of fully acquainting 
themselves with the important legis- 
lation that has been enacted at the 
1940 session of the Legislature. Gen- 
eral Funk has agreed to bring to the 
Bar a complete analysis of those laws 
that have been enacted that are of 
particular interest and value to the 
Bar. 


The General Assembly has also 
adopted a new Unemployment Com- 
pensation Act. An invitation has been 
accepted by the Honorable Omer C. 
Stubbs, Associate Director of the 
Unemployment Compensation Com- 
mission, to speak on the subject 
of “The Unemployment Compen- 
sation Act of 1940.” Every law- 
yer at some stage of his practice 
is required to give opinions interpre- 


ting the Unemployment Compensa- 
tion Act, and it is believed that valu- 
able information will be brought to 
the lawyers of Kentucky by Mr. 
Stubbs’ address. 


PROMINENT OUT-OF-STATE 
LAWYERS TO SPEAK 


The Program Committee has been 
fortunate in securing acceptances 
from some outstanding out-of-state at- 
torneys to appear on the Convention 
program. Mr. Burt J. Thompson of 
Forest City, Iowa, will speak on the 
subject of “Rural Legal Institutes.” 
This is a phase of bar association ac- 
tivity that is sweeping the country and 
has proven both popular and valu- 
able in those states that have initiated 
an active program of Legal Institutes. 
If the Convention approves of the 
ideas that will be expressed by Mr. 
Thompson it is the intention of the 
Board of Commissioners to arrange, 
during the next twelve months, an ac- 
tive program on Legal Institutes 
throughout the entire State. 

From New York will come Honor- 
able John Loughran, Judge of the 
New York Court of Appeals. We are 
informed that in two years Judge 
Loughran will become the Chief Jus- 
tice of that Court. Our Program 
Committee has been advised by Mr. 
Coleman Taylor, a former President 
of the Association who is now prac- 
ticing in New York, that Judge 
Loughran is one of the outstanding 
and most capable jurists on the New 
York Bench. Accompanying Judge 
Loughran to Kentucky will be Judge 
Christopher J. Heffernan, who ad- 
dressed the 1938 Annual Meeting, and 
Mr. Taylor. 

Mr. Howard L. Barkdull of Cleve- 
land, Ohio, will discuss “The Ad- 
vantages of a Probate Code.” Mr. 
Barkdull was one of the leaders of 
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the movement in Ohio for the adop- 
tion of a Probate Code and we are in- 
formed that the Probate Code under 
which the Ohio Bar now practices is 
a model throughout the United States. 
There has been a demand from many 
Kentucky lawyers for the adoption of 
new procedure in connection with the 
settlement of estates, and the address 
of Mr. Barkdull should be of particu- 
lar interest and of great value. 


TAXATION 
TO BE DISCUSSED 


The Convention is fortunate in se- 
curing the presence on the program 
of Kentucky’s Commissioner of Rev- 
enue, Honorable H. Clyde Reeves, 
who will speak on the subject of 


“Income and Inheritance Taxes; 
Problems of Administration and 
Practice.” The time for filing Ken- 


tucky income-tax returns is April 
15th and many problems that you may 
have to face in connection with the 
preparation of these returns will be 
dealt with by Mr. Reeves. He will 
also discuss practical problems arising 
in connection with the administration 
of the inheritance tax statutes. 


ROUND TABLE 
DISCUSSIONS 


On Wednesday, April 3rd, at 7 :30 
p. m., at the Kentucky Hotel two Sec- 
tion Meetings will be held. The one 
will deal with the broad subject of 
civil law and the other with the equal- 
ly broad subject of criminal law. The 
purpose of these section meetings is 
to permit every lawyer interested in 
the general subject to participate in a 
round table discussion. The forum on 
civil law will be led by Judge James 
W. Stites, a former member of the 
Court of Appeals of Kentucky, and 
the discussion on criminal law will be 


led by the Honorable James Park of 
Lexington, Kentucky, Common- 
wealth’s Attorney of Fayette County. 
These two Section Meetings are a new 
feature on the program and we hope 
that it will provide the means for the 
airing of ideas and for the securing 
of valuable suggestions for the fu- 
ture guidance of the officials and 
members of the Association. 


STAG SMOKER 


The stag smoker will again be one 
of the highlights of the Convention. 
It has been scheduled for 9:30 p. m. 
on April 3rd at the Kentucky Hotel. 
The program for the Smoker is being 
arranged by a committee appointed 
by Mr. Frank Ropke, President of 
the Louisville Bar Association, and 
they assure us that there will be no 
cause for disappointment. This affair 
is for the men only, and, like the 
smokers of the past, will include 
music, dancers, a floor show, and re- 
freshments. Admission will be by 
card which will be issued upon re- 
quest at the registration desks. 


PROGRAM 


Limitations of space prevent a de- 
tailed discussion of the program but 
it will suffice to say that it is the be- 
lief of the Executive Committee of the 
Association that the program which 
will be presented this year is a well 
balanced one and will prove of prac- 
tical value to all who may attend the 
Convention. Subjects of every day 
importance have been assigned to 
outstanding and capable speakers. 


SOCIAL SIDE OF THE 
PROGRAM 


The ladies have not been ignored 
in the planning of the program. The 
speakers who have been selected for 
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JUDGE CHESTER D. ADAMS 


The new Judge of the 
Fayette Circuit Court. 


the banquet will discuss subjects that 
we are sure will be interesting and 
entertaining to all who may be pres- 
ent. Immediately following the ban- 
quet, the Association will act as host 
at a dance to commence at 10 o’clock 
and last until about 2 o’clock. 


Reservations can be made for the 
banquet and dance for groups of four 
or more by requesting the same of 
Mr. Turner Milam, assistant mana- 
ger of the Kentucky Hotel. Only a 
limited number can be served at the 
banquet and it is suggested that if 
you plan to attend the banquet and 
dance that you should make your res- 
ervations early. All reservations must 
be made by 3 o’clock, p. m. the day 
of the banquet and tickets will be on 
sale at the registration desks in the 
lobby of the Kentucky Hotel. 





A rule was issued by the 
Court of Appeals February 
13th against 50 attorneys, cit- 
ing them to appear before the 
Court to show cause why their 
licenses should not be sus- 
pended for non-payment of 
dues to the State Bar Associa- 
tion. 














REGISTRATION DESKS 


Registration desks will appear on 
both the main floor and the ball room 
floor of the Kentucky Hotel. No 
charge is made for registration and it 
is important for our records that we 
know what lawyers are attending the 
Convention. In registering, it is sug- 
gested that you advise the person in 
charge of the registration desk the 
place where you are staying in order 
that all telephone calls, letters, and 
telegrams may be promptly brought to 
your attention. The hours for regis- 
tration will be from 7:00 p. m., April 
3rd, to 9:00 p. m. on that date and 
from 8:30 a. m., April 4th, to 5:00 
p. m. on that date. Tickets for admis- 
sion to the smoker and to the banquet 
can be secured only at the registra- 
tion desks. 


The University of Kentucky Law 
School Alumni will hold an alumni 
dinner on Wednesday evening, April 
3, at six o’clock, Kentucky Hotel. 


There will be a dinner meeting of 
the University of Louisville Law 
School alumni on Wednesday even- 
ing, April 3, at six o’clock, in the 
Kentucky Hotel. 

Alumni will receive further infor- 
mation prior to the meeting. 
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The conference of State and local 
Bar Association executives within the 
states of Kentucky, Ohio, the western 
part of Pennsylvania, Tennessee, and 
West Virginia with the members of 
the house of delegates from those 
states was held according to schedule 
at the Brown Hotel in Louisville, Jan- 
uary 27. There were about a hundred 
bar executives present. The meeting 
was held under the auspices of the 
Section of Bar Organization Activi- 
ties of the American Bar Association. 

The meeting was an entirely in- 
formal discussion of several problems 
facing the profession. It was presided 
over by Mr. Raymer F. Maguire of 
Orlando, Florida, who is the chairman 
of the section. 

Subjects were discussed in this or- 
der: 


between Bar Ex- 
Schools, and Bar 


1. Co-operation 
aminers, Law 
Associations. 


2. Publicity and Public Relations. 


3. State Bar Association Publica- 


tions. 

American Bar 
they relate to 
Rar Association 


4. Sections of the 
Associations as 
State and Local 
activities. 


Many helpful suggestions were 
made by those in attendance. Those 
who had had like experiences gave in 
detail what they had done to over- 
come their difficulties and the extent 
of the cure. 

The topic most prolific of sugges- 
tions was that of public relations, and 
many suggestions were made as to 
what has been and is being done to 
overcome a growing antagonism to 
the profession on the part of the pub- 
lic. In some sections the problem was 
reported to be more serious than in 
others. It is possible that much good 
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CARTER 
Of Tompkinsville 


JUDGE J. C. 


Now serving his sixth consecutive term 
as Judge of the twenty-ninth district 


may result from this and other con- 
ferences. 

At the noon hour those in attend- 
ance were the guests at luncheon ot 
Hon. Lafon Allen, President Ken- 
tucky Bar Association at the Brown 


Hotel. 


A minor was to be tried for a mis- 
demeanor. The mother was seeking 
legal aid. She recited the matter to 
the attorney and finished her state- 
ment now this girl is just a 


with, 
child and will be tried in ‘jubilee’ 
court.” 


A good story teller is one who has 
a good memory and hopes his listener 
hasn’t.—Irvin S. Cobb. 














Program—Annual Convention 
APRIL 3rd, 4th, and 5th, 1940 
Kentucky Hotel 
Louisville 
Wednesday, April 3rd 
7 :30—9 :30 P. M. 
SECTION Meetinc—CIVIL LAW 
Round Table Discussion. 
Discussion under direction of Judge James W. Stites, Louisville. | 
SEcTION MeetiInc—CRIMINAL LAW 
Round Table Discussion. : 
Discussion under direction of Hon. James Park, Lexington. 
These meetings are open to all members. : 
9:30 P. M©—SMOKER ; 
Thersday, April 4th 
10 A. M. ‘ 
INvocaTION: Bishop Charles E. Woodcock. | 
ADDRESS OF WELCOME: Mayor Joseph D. Scholtz, Louisville. t 
ADDRESS OF WELCOME: Frank A. Ropke, President, Louisville Bar Association. 2 
PRESIDENT’s ApprEss: Lafon Allen, Louisville. \ 
AppreEss: “Rural Legal Institutes,” Burt J. Thompson, Forest City, Iowa. r 
€ 
2 P. M. 7 
Appress: Judge John Loughran, New York Court of Appeals. n 
Appress: “Advantages of a Probate Code,” Howard L. Barkdull, Cleveland, 
Ohio. I 
Appress: “The Work of the General Assembly, 1940,” Hon. A. E. Funk, l: 
Assistant Attorney-General of Kentucky. a 
s 
7 P. M. u 
DinNER. In Honor of THE HONORABLE GUS THOMAS, Upon the I 
Completion of More than a Quarter-Century of Continuous Service on i 
the Court of Appeals of Kentucky. U 
; ot tel : r 
ToasTMASTER: Judge Richard C. Stoll, Lexington. 
Hon. Keen Johnson, Governor of Commonwealth of Kentucky, 
Frank fort. h 
Hon. Will H. Fulton, Judge, Court of Appeals of Kentucky, Frankfort. tl 
Hon. Elwood Hamilton, Judge, United States Circuit Court of Appeals, Oo 
Sixth Circuit, Louisville. C 
Judge Richard Priest Dietzman, Louisville. W 
Hon. Terry P. Smith, Mayfield. Oo 
DANCING, Ce 
(See next page) 
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Friday, April 5th 


ADDRESS: 


“Unemployment Act of 1940”—Hon. Omer C. Stubbs, Associate 


Director, Unemployment Compensation Commission, Covington, Kentucky. 


QUESTIONS AND DIscusSION. 
ADDRESS: 


“Income and Inheritance Taxes; Problems of Administration and 


Practice’”—Hon. H. Clyde Reeves, Kentucky Revenue Commissioner. 


QUESTIONS AND DIscussION. 


RESOLUTIONS. 


MISCELLANEOUS BUSINESS. 





Lawyers ought to serve the same 
kind of professional interneship be- 
fore being admitted to the bar, that 
doctors have to serve—interviewing 
clients, preparing petitions, and the 
like in the case of the lawyers—Dean 
J. N. Lott, of the University of 
Louisville School of Law, points out 
in his annual report submitted to 
President Raymond A. Kent. 


He thinks it would reduce the per- 
centage of errors young lawyers are 
prone to make in actual practice, bet- 
ter protect clients and give the young 
attorney a good reputation from the 
word go. As it is, the local young 
men don’t get enough actual experi- 
ence out of the Legal Aid Society 
work, and Moot Court sessions they 
now engage in, the Dean thinks. 


One doesn’t have to “do” courts 
long to learn there are a lot of inept 
lawyers, and nothing is so uneven as 
a match between a youngster, and a 
seasoned practitioner. The just-grad- 
uated lawyers, however, with their 
lessons still fresh, generally give 
pretty good accounts of themselves, 
the cases they handle always being 
relatively simple at first. 


The very fact of having learned 
his lessons well sometimes deprives 
the younger lawyer of the elasticity 
of ability so needed in the law. Ina 
case in Federal Court in Louisville, 
when Judge Elwood Hamilton was 
on the District Court bench—the 
courts in general are very considerate 





KENTUCKY LAW SCHOOL 
ALUMNI DINNERS 


Plans are now being made by 
each of the Kentucky Law 
Schools to hold an alumni ban- 
quet at 6:00 p. m. on April 3, 
1940, at the Kentucky Hotel. 
The alumni of the three Ken- 
tucky Law Schools are assured 
of a very interesting program 
that will be completed in time to 
permit their attendance at the 
round table discussions to be 
held at 7:30. Be sure to plan on 
attending your Law School 
Alumni Dinner and make this 
banquet the occasion of a re- 
union with many of your former 
classmates. 











of the young lawyer, and Judge 
Hamilton always has been especially 
so—a youngster got up one day, and 
barked out an objection to something. 

Judge Hamilton, who couldn't 
quite see it, inquired: “On what 
ground are you objecting to that?” 

“Tt’s incompetent, irrelevant, and 
immaterial,” recited the young man. 

Judge Hamilton said in the softest 
voice, “Now, in the Federal Courts 
we have to have real objections.” And 
thus calmed, the young lawyer 
promptly thought of a real one, but 
it didn’t prove good enough. 
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Arrangements for Annual Meeting 
Louisville, Kentucky 


April 3, 4 and 5, 1940 
HEADQUARTERS — Kentucky Hotel 


HOTEL ACCOMMODATIONS ARE AVAILABLE AS FOLLOWS: 


Single for 
] person 


Brown 
(4th and Broadway) 
Henry Clay ............ 
(3rd and Chestnut ) 


$3.00 and up 
$2.00 and up 
$2.75 and up 


Kentucky 


Double 
(Dbl. Bed) 
2 persons 
$5.00 - 6.00 


$3.50 - 4.00 
4.50 
$4.00 and up 


Twin beds 
for 
2 persons 
$5.00 - 5.50 
6.00 
$4.00 - 5.00 
6.00 


$5.00 and up 


Parlor Suites 


(2 rooms) 
$10.00 - 12.00 
12.00 - 15.00 


$ 8.00 - 10.00 


$10.00 and up 








(5th and Walnut) 


en $1.75 and up $4.00 - 4.50 $5.00 - 5.50 $ 8.00 - 10.00 
(4th and Walnut) 5.00 6.00 - 7.00 10.00 - 12.00 
Tyler Hotel ............ $2.00 and up $3.00 - 3.50 $3.50 - 4.00 

(3rd and Jefferson) 4.00 - 4.50 4.50 

Henry Watterson.. $2.00 - 2.25 $3.00 - 3.50 $4.00 - 4.50 $4.00 - 5.00 
(Walnut Street) 6.00 - 7.00 


EXPLANATION OF TYPE 


A single room contains either a sin- 
gle or double bed to be occupied by 
one person. A double room contains 
a double to be occupied by two per- 


sons. 


A twin-bed room contains two beds 
to be occupied by two persons. 


A parlor suite consists of parlor 
and communicating bedroom contain- 
ing double or twin beds. Additional 


OF ROOMS 


bedrooms may be had in connection 
with the parlor. 

To avoid unnecessary correspond- 
ence, members are requested to be 
specific in making requests for reser- 
vation, stating hotel, first and second 
choice of, number of rooms required 
and rate therefor, names of persons 
who will occupy the same, arrival 
date and, if possible, definite infor- 
mation as to whether such arrival 
will be in the morning or evening. 


Requests for reservations should be addressed to 


SAMUEL M. ROSENSTEIN 


Secretary, Kentucky State Bar Association, Frankfort, Kentucky 
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The 


versatility of a 
country lawyer is unexcelled in any 
other profession or business and the 
agility with which he jumps from 
one problem to another is a necessary 
virtue. 


necessary 


A review of the problems of only 
a few days in a country law office 
clearly demonstrates this. 

A young woman, previously ad- 
judged a lunatic, has been discharged 
from the hospital now desires to 
have the order adjudging her a luna- 
tic set aside. She has brought her 
witnesses. The lawyer draws her 
petition, calls, the officers, has them 
accept notice, files his petition, at- 
tends the inquest, enters his order 
and the young woman goes on her 
way. 

Then in comes a young man, who 
through some error, has listed one 
hundred acres for taxation, when he 
owns only fifty. The lawyer draws 
another short petition, gets his notices 
waived or accepted, has a short hear- 
ing and his client is exonerated from 
certain taxes. 

In comes a man who has been 
looking through his grandfather’s 
Bible, he has found in it a stock cer- 
tificate in some western mining com- 
pany issued sixty years ago. He 
wants to know if it is worth anything 
and is surprised when he is advised 
that the lawyer doesn’t know what he 
wants to know, and is told how to 
find out. 

A tenant’s lease has expired he is 
moving and wants to know if he has 
a right to haul away the manure pile. 





Another wants to know what he 
can do with his neighbor who hired 
his hired man away from him. 


A real estate dealer has sold a 
farm for a client and the client has re- 
fused to pay the commission. A suit 
for the commission is filed in the 
Quarterly Court. 

A farmer has stepped off a plot of 
land and wants to know how many 
acres there are. After much ques- 
tioning the lawyer will get the “calls” 
from the court house records, have 
the farmer mark where he stepped 
and with remarkable accuracy tell 
him how many acres there are in the 
plot. 

A building has burned, the tenant 
wants the landlord to rebuild and per- 
mit him to occupy the new building 
under his old lease. The landlord 
wants to know if the tenant can 
make him do this. 

A petty offender, entwined within 
the meshes of the criminal law wants 
to be defended and wants a bond 
that will get him out right now. He 
is more interested in the country 
lawyer’s ability to make the bond 
than in his ability to ably defend 
him. , 


There is a deed to be written, then 
a contract agreeing to make a deed 
when the land is paid for. Then an 
aged couple call to know why they 
are not drawing an old-age pension. 

A colored client wants to know if 
he is subpoenaed and doesn’t 
what’s going to happen to him. 


£0, 
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JUDGE JOSEPH P. GOODENOUGH 


Kenton Circuit Court 
Criminal Division 


Then there is the woman with the 
rasping disposition who wants to 
talk about her divorce suit, she’s not 
ready to commence action she just 
wants to be told she can commence 
when she decides to do so. 

A land owner has burdened him- 
self with a tenant who won’t work, 
is there anyway to get rid of him, a 
forceable detainer action is com- 
menced. 

The mayor calls up to know if the 
country lawyer will serve on the 
board of equalization. 

The church is to have a business 
meeting, he mustn’t forget that. 


A law book salesman calls and 
trys to convince him that it is use- 
less to attempt to practice without 
his monumental work, in spite of the 
fact that the country lawyer has been 
practicing more years without the 


book than the salesman has been on 
earth. 

A man drops in to have his will 
drawn, another wants to talk about 
incorporating a company to manufac- 
ture ax handles, then another wants 
his income tax returns made and, 
another calls to know if the country 
lawyer will appear the next day be- 
fore a legislative committee in oppo- 
sition to a proposed law, another 
wants to know how to go about get- 
ting himself appointed a census enu- 
merator. And so it goes day in and 
day out, without end, but all in all 
it is the byroads of rural life meeting 
in the country lawyers office. 


It is his niche, to be the friend and 
adviser of his community, and he 
seeks to brighten the corner where 
he is. Truly his versatility is great, 
his agile mind always awake. 

Hats off to the Kentucky country 
lawyer. 

Not long ago your editor received 
a letter from an ex-Circuit Judge 
about some Journal matter. It was 
gratifying to note that this letter re- 
ferred to the Journal as “our Jour- 
nal.” It has been a constant effort 
to bring to the attention of Kentucky 
lawyers that the Kentucky State Bar 
Journal was and is theirs. It is paid 
for by them, operated and published 
by them, and the contents of the 
Journal are lzrgely contributed by 
Kentucky lawyers. It is a publication 
by Kentucky lawyers for Kentucky 
lawyers. Any matter that is of inter- 
est to Kentucky lawyers is of inter- 
est to the Journal and will find space 
within its covers. 


When the Journal is referred to 
by Kentucky Lawyers as “our Jour- 
nal” the Journal committee and your 
editor feel that in some way they are 
succeeding. 
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Repossession of Chattels Under 
Conditional Sales Contracts 


By JOHN A. KOHRMAN 


EDITOR’S NOTE: 
the Covington Bar. He 


Mr. Kohrman is a practicing lawyer at 
writes on a subject that should prove 


timely and interesting to the profession. He has been engaged in 
the compilation and annotation of the City of Covington ordi- 


nances. 


There is no phase of the law on 
which it is easier to get such a va- 
riety of curbstone opinions as that 
involving the rights of a seller under 
a conditional sales contract operative 
in Kentucky. 

The probable reason lies in the fact 
that conditional sales contracts are 
usually employed on sales involving 
chattels of no great value, as tires, 
radios, specific articles of furniture, 
or, perhaps even electric refriger- 
ators; and attorneys handling cases 
under such contracts, as a rule, must 
go no farther than the Justice court, 
and the value involved does not war- 
rant the spending of a great deal of 
time in legal research. 


This failure to review the law 
seems to be the real cause of the con- 
fusion in the general practitioner’s 
mind as to the operation of a condi- 
tional sales contract. Today in Ken- 
tucky a “conditional sale” means just 
that which the words imply, it is a 
transaction in which the vesting of 


title is made to depend upon a condi- 
tion, either the payment of the pur- 
chase price or some other act done. 
The buyer gets possession of the 
goods, but the seller retains the title 
for the purpose of security. 


With the adoption of the Uniform 
Sales Act in Kentucky on March 26, 
1928, the theory of the law in Ken- 
tucky relative to conditional sales 
contracts was greatly clarified. 


Judge Dietzman said in the case of 
General Motors Acceptance Corp. v. 
Dickinson, 249 Ky. 422, 60 S. W. 
2nd 967: 


“Prior to the passage oi the Uni- 
form Sales Act in this state in 1928 
this court has consistently held a con- 
ditional sales contract to be in effect 
a chattel mortgage and applied to 
the situation of a default the reme- 
dies available to a mortgagee under 
an ordinary chattel mortgage.” 


The old theory is further outlined 
by Commissioner Stanley in the case 
of Cartwright v. C. I. T. Corpor- 
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ation, 253 Ky. 690, 70 S. W. 2nd 
388 in which he said: 

“ ... before the enactment of this 
statute (Uniform Sales Act), 
through a long line of decisions, a 
contract of this nature, regardless 
of its name or form, was held to be 
a sale with the equivalent of a mort- 
gage back. This gave to the seller 
only a lien on the chattel to secure 
payment of what was due him. At 
that time as between the parties the 
right of repossession was permitted 
if such right was stipulated in the 
agreement, provided that its enforce- 
ment was without violence, trespass, 
or breach of the peace.” 

With the passage of the Act, how- 
ever, the courts of Kentucky were 
free to follow the majority rule 
throughout the country and to inter- 
pret and enforce the conditions in 
conditional sales contracts. 

The real purpose of the contract 
is now permitted to be accomplished ; 
the seller retains title to the goods 
for the purpose of security and has 
the right to peacefully repossess on 
default of a condition, while the 
buyer gets the immediate possession 
of the goods, has a right to the title 
on the completion of the condition 
and is protected against unjust for- 
feiture if he pays part of the price 
but is unable to pay the balance. To- 
day it seems Kentucky administers 
its law relative to conditional sales 
contracts in a most equitable manner. 

K. S. Sec. 265lb-20, the statutory 


authority for the enforcement of 
conditional sales contracts, reads as 
follows: 


“Where there is a contract to sell 
specific goods the seller may 
by the terms of the contract . Tre- 
serve the right of possession or 
property in the goods until certain 
conditions have been fulfilled ... ” 


KENTUCKY STATE BAR JOURNAL 


The difficulty in enforcing the con- 
ditions of a conditional sales contract 
arises when attorneys representing 
buyers are influenced by the old 
theory of the law in effect in this 
Commonwealth prior to the adoption 
of the Uniform Sales Act. 

The usual conditional sales con- 
tract has a paragraph reading some- 
what as follows: 

“It is understood that the title to 


all of the above described property 


is to remain in the said Seller Com- 
pany, until all the conditions of this 
contract are performed. And in the 
event of the Buyer failing to make 
any payment as above agreed, then 
the said Seller Company, their agent 
or attorney, is hereby authorized to 
take possession of all said property 
without legal process and to enter 
upon Buyer’s premises so to do (and 
any and all claims for damage by rea- 
son of, or in connection with, such 
repossessing said property is hereby 
waived and released) and sell the 
same, at the said Seller Company’s 
place of business, or at any other 
place at auction, for cash.” 

Taking into consideration these 
contractual stipulations and the stat- 
utory authority set out above it seems 
that there should be no difficulty at 
all, in repossessing property without 
court action, where the purchase 
price has not been paid. However, 
nothing can make an attorney’s life 
more troublesome than to advise his 
seller client to peacefully remove 
tires, covered by a conditional sales 
contract, from a buyer’s car, and 
then have the buyer retain an attor- 
ney, who, influenced by the old 
“mortgage” theory threatens all sorts 
of dire actions for the imaginary 
damages his client has suffered. 

Just what are the remedies and du- 
ties of a seller under a conditional 
sales contract? 
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FIRST. As a general safeguard 
and as a precaution against the inter- 
ference of third parties, a condition- 
al sales contract should be recorded. 
The wisdom for this step is shown 
in the case of Munz v. National 
Bond and Investment Co. 243 Ky. 
293, 47 S. W. 2nd 1055. In that case 
the proposition was advanced that 
with the adoption of the Uniform 
Sales Act, conditional sales contracts 
no longer need be recorded, but the 
Court rejected the proposition and 
held as a point in the syllabus: 


“Conditional sales contract must be 
recorded to be valid against innocent 
purchasers, notwithstanding Uniform 
Sales Act makes no express require- 
ment thereof.” 

“The Uniform Sales Act worked 
no change in the law requiring the 
recording of such contracts (Condi- 
tional Sales), and furthermore K. S. 
No. 496, 523a-2, 1908, 2128, mani- 
fested the public policy of the state 
with reference to requiring recorda- 
tion of instruments creating liens or 
incumbrances on personal property.” 


Judge Willis said, quoting from 
his opinion in the same case at 
p. 1058 of the Reporter volume: 


“Any instrument or document that 
was recordable before the Uniform 
Sales Act was enacted remained re- 
cordable thereafter, even though its 
name may have been changed. The 
Uniform Sales Act was intended to 
leave conditional sales in their exist- 
ing condition except in so far as the 
remedies available were enlarged.” 


SECOND. On default by the buy- 
er of a condition of the contract the 
seller may retake the property with- 
out court action if he can do so 
peacefully. 


“ce 


under a conditional sales 
contract on default ... the seller... 
has the undoubted right to repossess 
peacefully, if he can, the goods sold.” 
G. M. Acceptance Corp. v. Dickin- 
son, 249 Ky. 422, 60 S. W. 2nd 967. 


In 24 R. C. L. 486 it is stated: 


“On the default of the buyer the 
seller may ordinarily, exercise his 
right to retake possession without re- 
sort to the courts. And it is said that 
the seller has an implied irrevocable 
license to enter the buyer’s premises 
and remove the goods on breach of 
the contract...” 


and continues with this strong lan- 
guage; 

“It is generally held that, if the sell- 
er’s right to enter and remove the 
subject matter of the sale is resisted, 
he may use such force as is neces- 
sary, without being liable civilly to 
the buyer...” 

but sets up this qualification: 


“On the other hand, it has been 
held that the seller has no right to 
enter into the buyer’s dwelling with- 
out his consent for the purpose of 
taking possession of the property un- 
less the right to enter is expressly re- 
served.@ 

In 36 A. L. R. 853 the proposition 
is advanced that if the conditional 
sales contract expressiy confers the 
right to enter the premises to re- 
possess goods on default of a condi- 
tion, the seller may break and enter 
in order to repossess, and such an 
entry will not constitute a trespass. 
But in this connection see also Domi- 
nick v. Rea, 226 Mich. 594, 198 N. 
W. 184. 


Judge S. S. Willis in an address 
“Uniforrh and Conditional Sales”, 
published in the 1933 Annual of the 
Kentucky State Bar Association 
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touches on the dangers that might 
lie in “peacefully” repossessing : 


“It is important for the seller to be 
sure of his ground for he may be 
subjected to substantial damages for 
wrongs inflicted on the buyer. Thus 
in G. M. Acceptance Corp. v. San- 
ders, (Ark.) 43 S. W. 2nd 1087, a 
judgment awarding subtantial dam- 
ages to the buyer was affirmed. The 
Court treated as a wrongful conver- 
sion the error of the Company in re- 
possessing the property instead of ac- 
cepting a tender of the amount due. 
The risk of dispute is very great, and 
the rules to secure just treatment are 
very rigid. In Pelton v. G. M. Ac- 
ceptance Corp., (Oregon) 7 Pac. 2nd 
263, a judgment for $225 com- 
pensatory and $5,000 punitive dam- 
ages was upheld. Pelton had bought 
a car and had defaulted on the pay- 
ments, but later made the payments 
due which were accepted. The agent 
reclaimed the car over the protest of 
Pelton and the company was dilatory 
in rectifying the wrong.” 


“In Duval Jewelry Co. v. Smith, 
(Fla.) 136 So. 878, a substantial 
judgment for malicious prosecution 
was reversed on the grounds that the 
seller had acted in good faith on the 
advice of counsel.” 


“In Comm. v. Larson, 224 Ky. 317, 
46 S. W. 2nd 83, an indictment was 
returned against Larson for taking 
possession of an autornobile for his 
employer who was claiming a right 
to repossess it against a buyer in de- 
fault. The court certified the law to 
be that a lien holder could lawfully 
repossess the car under the Uniform 
Sales Law, but had no right to take 
separate personal property that was 
being carried in the car and upon 
which no lien existed. If such per- 
sonalty was knowingly carried away 


and not returned, an offense was 


committed. 


“It would seem important for a 
person repossessing a car to search 
it carefully to see that it did not con- 
tain anything that might be the sub- 
ject of larceny.” 

However, the case of General 
Motors Acceptance Corp. v. Shuey, 
243 Ky. 74, 47 S. W. 2nd 968, very 
clearly and satisfactorily passes upon 
an ideal fact situation; and the opin- 
ion in that case seems to be all the 
authority needed to _ substantiate 
peaceful repossession and _ release 
the seller so repossessing of any lia- 
bility. 

The facts were these: Shuey pur- 
chased a car on a conditional sales 
contract. He did not keep up the 
payments. While so in default he 
parked his car on a public street. 
While he was gone the Acceptance 
Corporation towed the car away to 
its garage. It then notified Shuey that 
it was going to sell the car, and did 
sell it at private sale without pro- 
ducing a surplus over the amount 
which Shuey owed. Shuey then sued 
for damages for what he claimed was 
a wrongful conversion of the car. He 
secured a judgment in the Circuit 
Court which was reversed on appeal. 
In the opinion Commissioner Creal 
said quite definitely: 


TT 


Under the issues presented, the 
decision of the case must turn on the 
question of right of possession, that 
is, whether, under the quoted provi- 
sions of the contract, appellant un- 
lawfully, and wrongfully took pos- 
session of, retained, and resold the 
automobile. If, under the provisions 
of the contract, appellant had the 
right to take possession of the auto- 
mobile, then appellee has no right of 
action for the wrongful conversion 
thereof.” 
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Commissioner Creal, as late as 
March 22, 1938, had an opportunity 
to affirm his position in the “Shuey” 
case, for in the case of C. I. T. Corp. 
v. Short, 273 Ky. 190, 115 S. W. 2nd 
899, he decided again in the favor of 
a repossessor. 


The facts were similar to the 
“Shuey” case but with these addi- 
tional points: Molly Short, purchaser 
of an auto, signed a _ conditional 
sales contract which stipulated among 
other things, that “the holder of the 
note and the contract may, without 
legal process, enter upon any prem- 
ises, where the automobile may be 
found and take possession thereof.” 


Molly Short defaulted in her pay- 
ments. One day an agent of the cor- 
poration, while trying to make a col- 
lection at Molly Short’s home dis- 
covered the auto in a garage on the 
premises. The garage doors were 
standing open. The agent called the 
corporation’s attorney and on the at- 
torney’s advice secured a_ wrecker 
and pulled the car from the garage. 
The corporation attempted by ap- 
proved methods to notify Molly 
Short that it had the car and intend- 
ed to sell it, and failing in its effort 
to so notify her, it did sell the car. 
At this point Molly Short again ap- 
peared on the scene and sued the 
corporation for punitive damages. 
She secured a judgment in the Cir- 
cuit Court which was reversed on ap- 
peal. Commissioner Creal stated: 


“The validity of conditional sales 
contracts has been upheld by this 
court in numerous opinions. It has 
been held . . . where so provided, the 
seller may repossess the automobile 
in a peaceable manner without force, 
violence, breach of the peace, etc.” 


Under the opinion pulling the car 
from the garage was not a trespass 














JUDGE CHARLES H. WILSON 
Smithland, Kentucky 
Now in private practice after eighteen 
years as Judge of the Fourth District. 


or breach of the peace for, again 
quoting : 

“Under her contract’ the appellant 
was given the right to enter upon 
any premises upon which the car 
might be found for the purpose of 
repossessing it.” 


On the question of camages, Com- 
missioner Creal, said quite succinct- 
ly: 

“Tt is a general rule that punitive 
or exemplary damages are not re- 
coverable as a matter of right and 
should not be allowed in any case in 
the absence of showing of wanton- 
ness, oppression, recklessness, or such 
malice as implies a spirit of mischief 
or gross indifference to the welfare 
or civil rights of others.” 
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“There is no showing that appel- 
lant acted . . . maliciously . . . to 
view the evidence in the least favor- 
able aspect to the appellant, there was 
a good faith controversy between the 
parties, and appellant’s agents were 
acting within what they thought to be 
their rights.” 


One of the most readable and en- 
tertaining of the recent opinions of 
the Kentucky Court of Appeals hap- 
pens to deal with the question of 
“peaceable” repossession of chattels 
under conditional sales contracts. It 
is the case of National Bond & In- 
vestment Co. v. Whithorn, 276 Ky. 
204, 123 S. W. 2nd 263, in which a 
rehearing was denied on January 20, 
1939, with the opinion being written 
by Justice Fulton. An idea of what 
the facts in the case will be may be 
gained from one of the opening sen- 
tences of Justice Fulton in which he 
describes the agent of the appellant, 

“Baer appears to have been a high- 
powered repossessor in the employ 
of the appellant in Chicago and was 
imported to Louisville for some spe- 
cial work along this line.” 


The opinion’s account of the ac- 
tions of the “repossessor” and his 
assistant demonstrates just what pro- 
cedure should not be followed, be- 
cause, “The drama of repossession 
ended with the policeman departing 
with the appellee in tow and O’Brien 
and Baer departing with appellee’s 
car in tow, the result being a com- 
plete and satisfying repossession, at 
least satisfying in its results to ap- 
pellant’s employees, O’Brien and 
Baer, but highly unsatisfactory to 
appellee.” 


Appellee’s dissatisfaction resulted 
in an action for false imprisonment 
and the consequent opinion under 
discussion. He was awarded $700.00 
compensatory damages and $900.00 


punitive damages by the trial court, 
which was affirmed on appeal, mere- 
ly for taking a mde through the 
streets of Louisville in his auto to 
which the appellant company had 
forcibly attached its wrecker. The 
suit was brought on the theory of 
false imprisonment because the ap- 
pellee had protested against having 
his car taken, and the corporation’s 
agents had arbitrarily attached their 
wrecker and pulled the car, with the 
protesting appellee inside, along un- 
til the policeman settled the dispute 
by separating the parties. 

Incidentally the opinion is present- 
ed in an easy to read fashion, and 
attorneys, whose clients get in simi- 
lar difficulties, might have them read 
the case as a real object lesson. 


THIRD. In addition to the right 
of peaceful repossession in Ken- 
tucky, the seller, if court procedure 
is necessary, can make use of a claim 
and delivery action, equivalent to an 
action of replevin in other states. If 
this action is utilized it might be 
well to keep in mind a statement 
from 24 R. C. L. 487: 


“It seems that a previous demand 
for the possession is not essential be- 
fore the institution of an action of 
replevin by the seller, whose right to 
possession has become absolute on 
the default of the buyer. If, how- 
ever, a demand for payment, is nec- 
essary to place the buyer in default 
and entitle the seller to possession 
such demand must be made before 
replevin will lie, as where, after de- 
fault in payment of the price, the 
seller has received partial payment 
with the understanding that further 
time should be given the buyer with- 
in which to make payment.” 


This latter situation arises quite 
often. 
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To cover the situation where goods 
get into the hands of third parties 
see Ashland [Tinance Co. v. Mollett, 
252 ly. 491, 67 S. W. 2nd 717 in 
which a third party purchased a truck 
covered by a_ recorded conditional 
sales contract and was held liable for 
its reasonable value. In the syllabus 
the court through Judge Richardson 
stated: 


“Retention of truck by purchaser 
thereof from conditional buyer after 
demand for possession rendered 
him liable for reasonable value of 
property at least from that date.” 

“Refusal by purchaser of truck 
from conditional buyer to surrender 
truck when demand was made there- 
for ... must be regarded as conver- 
sion by him from and after that 
date.” 


FOURTH. When goods subject 
to a conditidnal sales contract are 
destroyed the question arises as to 
whom shall bear the loss. While the 
general rule is that risk of loss fol- 
lows the title, 24 R. C. L. 47, the 
cases involving conditional sales have 
been distinguished, and it has been 
held that the seller reserved the title 
“solely for the purpose of security, 
possession, and ownership for all 
other purposes being vested in the 
buyer.” 4 Bay’s Commercial Law 
91. Hence the buyer must bear the 
loss. See Prather v. Norflet, 8 Ky. 
(1 A. K. Marsh) 178. ; 

The cases in Kentucky on this 
phase of the law are very meager, 
but K. S. 265lb-22(a) is the basis 
for, and the statutory authority for, 
the view outlined above. It reads as 
follows: 


“Where delivery of the goods has 
been made to the buyer . . . in pur- 
suance of the contract and the prop- 
erty in the goods has been retained 
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by the seller merely to secure per- 
formance by the buyer of his obliga- 
tions under the contract, the goods 
are at the buyer’s risk from the time 
ot such delivery.” 


This section corresponds to .a 
similar section in the Uniform Sales 
Act which has been interpreted in 
()’Neill-Adams Co. v. Eklund, 89 
Conn. 232, 93 Atl. 524, Ann. Cas. 
1918D 379. 

The statute expresses the majority 
rule throughout the country as is 
stated in 24 RCL 494, 


“According to the better view if 
the buyer has entered into an un- 
conditional promise to pay the price, 
the fact that the property is acci- 
dentally destroyed while in his pos- 
session does not relieve him from lia- 
bility for the unpaid and subsequent- 
ly accruing installments of the price; 
and this is held true although the 
contract of sale did not contain an 
express promise on the part of the 
buyer to pay the price...” 


To substantiate the text statement 
the case of Lacey v. Great Northern 
R. Co., 70 Mont. 346, 225 Pac. 808, 
38 ALR 1331, is cited in which it is 
held that: 

“The risk of loss or injury to a 
chattel held under a conditional sales 
contract by the act of a third person 
is upon the buyer in possession.” 

As to the contrary and probable 
minority view that the destruction of 
a chattel relieves the buyer of the 
obligation to pay, see Holt Mfg. Co. 
v. Jaussaud, 132 Wash. 667, 233 Pac. 
35, 38 ALR 1312. 


7IFTH. The final remedy and 
duty of the seller to be considered is 
the disposition of the goods after the 
seller has repossessed them. If a 
“claim and delivery” action was nec- 
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essary, the Court will, of course, de- 
cide that problem, but if the seller 
was able to repossess without the aid 
of legal process he sometimes faces 
the question of just what to do! 

Under our Kentucky law today, 
the seller must do the equitable thing. 
Having repossessed the goods he 
must hold a sale, either public, or 
private, give the dispossessed buyer 
notice of the sale, and if a surplus is 
realized over and above the amount 
which the dispossessed buyer owes, 
the seller should account to the said 
buyer for the surplus. 

A case as far back as 1901, that of 
White Sewing Machine Co. v. Con- 
ner, 111 Ky. 827, 64 S. W. 841 de- 
cided this theory of reselling and ac- 
counting for the surplus, which 
theory has been heartily approved 
and followed by the cases decided 
under the Uniform Sales Act since 
1928. Judge O’Rear said in the 
syllabus of that case: 


“ec 


. .. the seller is not liable for the 
taking of the property without actual 
force, but he holds it as mortgagee, 
and must within a reasonable time, 
unless it is redeemed, dispose of it at 
a fair sale on adequate notice, re- 
turning to the mortgagor (vendee) 
the surplus of the proceeds after sat- 
isfying the . . . debt.” 


In 1933 the case of G. M. Accept- 
ance Corp. v. Dickinson, 249 Ky. 
422, 60 S. W. 2nd 967, was decided 
and Judge Dietzman stated the 
whole theory surrounding the dis- 
position of repossessed property: 


“ 


. the proper measure of pro- 
tection in such state of case is ob- 
tained by a resale of the property, 
applying the proceeds to the unpaid 
portion of the purchase price. If such 
proceeds exceed such unpaid portion 
of the purchase price, then the seller 


should turn over the excess to the 
buyer; but if they do not equal such 
unpaid portion, then the seller may 
proceed against the buyer for the de- 
ficiency. Further, the buyer 
should have reasonable notice of the 
time and place of such resale to the 
end that he might take steps to pro- 
tect his interest . . . the sale may be 
either public or private...” 


In the case of Cartwright v. C. I. 
T. Corp., 253 Ky. 690, 70 S. W. 2nd 
388, decided in 1934, Commissioner 
Stanley said: 


. the right to peaceably take 
the chattel into possession is recog- 
nized, it has been uniformly held that 
the one exercising that right is re- 
quired to deal fairly and equitably 
with the other party. . . . the one tak- 
ing the property must dispose of it 
at a fair sale and upon adequate 
notice and then return to the buy- 
er any surplus of the balance owing 
by him. Unless this is done, the tak- 
ing of the property constitutes an il- 
legal conversion.” 


In conclusion it may be recalled 
that Judge S. S. Willis in his address 
at the 1933 Kentucky Bar convention 
held at Frankfort, outlined the needs 
of, and for, the adoption of Uniform 
Sales Acts. Kentucky’s adoption of 
the Uniform Sales Act was a step in 
the right direction, but, as Judge 
Willis pointed out, states like Ken- 
tucky, which adopted the Uniform 
Sales Act but had not adopted the 
Uniform Conditional Sales Act often 
found their theory of the law in 
hopeless confusion. 


John Hanna in his book on “Se- 
curity” at p. 274 is of the same opin- 
ion and says, “.. . acts, though tend- 
ing to minimize differences . . . have 
themselves been dragons’ heads.” 
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However, from a perusal of our 
cases it appears as if the Kentucky 
Court of Appeals has brought to 
Kentucky through the Court’s deci- 
sions, all the benefits that could have 
been obtained had Kentucky adopted 
the Uniform Conditional Sales Act. 

We do have the Uniform Sales 
Act and backing it the decisions of 
the Court of Appeals upholding Con- 
ditional Sales Contracts and enforc- 
ing them according to the approved 
majority opinion and in the spirit of 
the Uniform Acts. 

Richard Priest Dietzman said in 
36 Harvard Law Review 740: 


“The various forms of the sale of 
chattels on credit all have a common 
purpose . . . easier payment for the 
buyer with sufficient security for the 
seller. The law should enforce such 
sales equitably, giving the seller his 
full security, and guarding the buyer 
against unjust -forfeiture.” 

The same writer, but in his judi- 
cial capacity, said in General Motors 
Acceptance Corp. v. Dickinson, cited 
supra, that 


“|. . we see that the real purpose 


of the conditional sale is to provide 
a less troublesome method of provid- 
ing easier payment for the buyer and 
of security for the seller than that 
obtained by the formalities of a bill 
of sale with a mortgage back. This 
being true, the courts should enforce 
such contracts so as to equitably ob- 
tain this purpose.” 


The Kentucky law now permits all 
the benefits and advantages of a con- 
ditional sales contract which Judge 
Dietzman advocated. 


Where the statutory law, perhaps, 
has been cloudy or inadequate, judi- 
cial interpretation has brought clar- 
ity, together with the insistence that 
the equitable rights of all the parties 
to the contract be guarded. 


The able administration of the law 
of conditional sales in Kentucky is 
just another example of the many 
benefits given to the Commonwealth, 
to maintain substantial justice, by an 
able, but sometimes unappreciated 
Judiciary. 


The Kenton County Bar Associ- 
ation at a meeting held December 18 
at the Ft. Mitchell Country Club 
elected Marion W. Moore, president ; 
William A. Simpson, vice-president ; 
John A. Kohrman, secretary; and 
John T. Gaynor, treasurer, to serve 
the association as officers for the 


year 1940. 


The new Executive Committee will 
consist of John E. Shepard, C. A. 
Schroetter, Elmer P. Ware, J. Richard 
Udry, and Omer H. Stubbs, Jr. 

Judge E. C. Benzinger acted as 
Chairman of the Elections Committee. 


Among guests of the Association 
were Judge Mac Swinford of the 
United States District Court; Judge 
Rodney G. Bryson of the Kenton 
Circuit Court, and Judge-elect Joseph 
P. Goodenough of the Criminal Divi- 
sion of the same court; Leonard J. 
Crawford of Newport, past President 
cof the Kentucky State Bar Associ 
ation; J. W. Menzies of the United 
States Court of Appeals; John Herold 
of the Kenton Circuit Court; and 
Sam Furste, Clerk of the Kenton 
County Court. 


Thomas Ballentine of the Louisville 
Bar Association was the principal 
speaker. He was introduced by Chas. 
S. Adams of Covington. 


The retiring officers for the year 
1939 were: President, J. R. Udry; 
Vice-President, M. W. Moore; Sec- 
retary, J. R. Blakely; and Treasurer, 
J. T. Gaynor. 
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Judge Gus Thomas 


By RICHARD PRIEST DIETZMAN 
Of Louisville 


EDITOR’S NOTE: Judge Dietzman was for many years asso- 
ciated with Judge Thomas in the Court of Appeals. He knows 
Judge Thomas as well as any lawyer in the state, hence his 
ample fitness to prepare this biographical sketch. 


Augustus Thomas, or, as known of 
all men, Judge Gus Thomas, was born 
on December 14, 1863, in the then 
small town of I'ulton, Kentucky. His 
father and mother, who were married 
in 1860, had settled shortly after 
their marriage, in this town, and ther2 
his father embarked in the first busi- 
ness enterprise ever conducted in the 
town. 

While Judge Thomas was yet in 
infancy, his parents moved to Padu- 
cah, and thence to Dukedom, and 
thence to Weakley County, Tennessee, 
where the family lived on a farm un- 
til 1883. They then moved back to 
Fulton, Kentucky. 

In his youth, Judge Thomas attend- 
ed the rural schools and a number of 
private schools located near the resi- 
dence of the family. In 1880-1 he at- 
tended the Murray Institute located at 
Murray, Kentucky, and in 1881-2 he 
taught his first country school, being 
then at the age of 18. At the time his 
family left Tennessee for Fulton, 
Judge Thomas was teaching his sec- 
ond school in his home district. 

In 1887 he entered the law school 
at Valparaiso, Indiana, graduating in 
1888. Prior to his entrance in the 
law school, he had done considerable 
work over a period of some eighteen 
months in the study of law and other 


subjects, thereby broadening his al- 
ready acquired liberal education. 

On graduating from the law school, 
he returned to Fulton, was admitted 
to the Bar, and practiced there until 
1892, when, at the request of the firm 
of Smith and Robbins, a very promi- 
nent firm of attorneys of Mayfield, 
Kentucky, he moved to that city, and 
became a member of that firm, there- 
after known as Smith, Robbins and 
Thomas. The Hon. W. M. Smith of 
the firm later became United States 
District Attorney for Kentucky, and 
the Hon. J. E. Robbins became Cir- 
cuit Court Judge of the District. 
When Judge Robbins became Circuit 
Judge, Judge Thomas formed a part- 
nership with Judge W. W. Robertson, 
who had previously been a Circuit 
judge of the District. 

Judge Thomas was first elected in 
1915 to fill a vacancy created by the 
resignation of Judge T. J. Nunn. In 
1918 he was elected for the full term 
without opposition, and again in 1926, 
and again in 1934. In December, 
1939, Judge Thomas had _ served 
twenty-four years as an appellate 
judge, and during a period in each of 
his full terms as Chief Justice of 
Kentucky. 


In July, 1892, Judge Thomas mar- 
ried Miss Elizabeth Patterson, the 
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daughter of a very distinguished 
Methodist minister, who served his 
church not only in this country, but 
in the City of Mexico, Mexico, and 
died while yet in the service in Vene- 
zuela. There was born to this union 
one child, Anita Elizabeth Thomas, 
now the wife of Mr. Kenneth G. Mc- 
Connell, the present state forester. 
They have had two children, Patricia 
and Gus Thomas McConnell. 

Such in outline is a brief history of 
Judge Thomas’s life. There has prob- 
ably never been on the bench of the 
State a more popular Judge than 
Judge Thomas. Loved by all who 
know him, he abides in their memory 
as Gus Thomas, the creator of a 
vocabulary unknown to Webster, but 
highly descriptive of the thought in- 
tended to be conveyed, and a racon- 
teur with but few equals of stories 
that linger to be told and re-told when 
men foregather together. A fighter for 
that which he believes to be right, he 
is, along with the late Judge William 
Rogers Clay, called by the Hon. M. 
M. Logan, who served for a period 
of time with Judge Thomas upon the 
Court of Appeals, one of the “bull- 
dogs of the Court.” Judge Thomas, 
when he considers himself right in 
a proposition of law, never gives up 
fighting for its ultimate adoption, al- 
though he might be from time to time 
rebuffed and forced to file a dissenting 
opinion. He has lived to see the prin- 
ciples which he, as a minority member 
of the Court, advocated, later adopted 
by the Court as the law of the land. 


Probably the most distinguished 
service Judge Thomas has rendered 
the Commonwealth was his persistent 
advocacy of preventing counties, cities, 
and taxing districts from becoming 
hopelessly mired in debt, and although 
for many years he was a dissenting 
member of the Court, which during 
that period had permitted counties to 


incur debts greater than the income 
they levied, although less than they 
might have levied, he has lived to see 
declared as law his principle that 
counties, cities, and taxing districts 
must not incur debts in excess of the 
income they actually levy. 

During his twenty-four years of 
service, Judge Thomas has for the 
Court prepared the opinions in a large 
number of most important cases. Even 
to catalogue them all would take a 
space much larger than allotted for the 
present sketch, and perhaps none of 
us would agree as to what should be 
even a modest representation of the 
list. But it is not amiss to recall the 
cases of Easum v. Bohon, 180 Ky. 
451, 202 S. W. 901, L. R. A. 1918D, 
1144, adjudging the title of the prop- 
erty of the society of Shakers to the 
surviving members upon dissolution 
of the society, instead of to the original 
donors or their heirs; Sibert v. Gar- 
rett, 197 Ky. 17, 246 S. W. 455, 
wherein he wrote with such clarity 
and historical accuracy the import of 
our constitutional division of powers 
into the three separate departments 
of government, construing sections 27 
and 28 of our Constitution ; of Talbott 
v. Laffoon, 257 Ky. 773,79 S. W. (2d) 
244, wherein there was an illuminating 
expression of the breadth and scope 
of Section 51 of the Constitution; At- 
kinson v. Kern, 210 Ky. 824, 276 
S. W. 977, wherein the two divergent 
and mutually antagonistic lines of 
opinion which followed Harvey v. 
Bell were reconciled and the law upon 
the subject straightened out; of Apple 
v. McCullogh, 239 Ky. 74, 38 S. W. 
(2d) 955, explaining the meaning of 
Section 472 of our Statutes as to the 
impeachment of the consideration of a 
writing; of Tones v. Commonwealth, 
269 Ky. 779, 108 S. W. (2d) 1816, 
that discussed the scope of the writ 
of coram nobis in our State. 
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These few cases picked from the 
various branches of our law give but 
a meager indication of the scope of 
Judge Thomas’s learning in all the 
branches of jurisprudence, and of the 
lasting imprint his work has made 
upon the jurisprudence of this State. 

Perhaps no one but he who has 
been associated with Judge Thomas 
will ever know with what grace, cour- 
tesy, and kindness he presided over 
the conferences of the Court when he 
was Chief Justice. Everyone was 
given full opportunity to present his 
views on the cases before him, and 
encouraged to fight vigorously for 
those views. At the same time he had 
the diplomacy so necessary in a Chief 


Justice to bring at least to a focus 
the diverging views of the Judges, to 
the end that the Court should deter- 
mine, and as far as possible rightly 
determine, as a united body the issues 
in the case before him. As a friend 
and neighbor in the community in 
which he has lived, as an intimate of 
those who have had the great privi- 
lege of serving with him, and as a 
Judge of the appellate court and the 
Chief Justice of the State, Judge 
Thomas, whose many years of service 
entitles him to that rank, will live as 
one of the ablest and most beloved 
Judges this Commonwealth has ever 
known. 





Testimony of the Parties in 
Divorce Actions 


By THOMAS J. KNIGHT 


EDITOR’S NOTE: Mr. Knight is a member of the Jefferson 
County Bar, a graduate of the Jefferson Law School, a veteran 
of the Worla War, and an ex-member of the House of Repre- 
sentatives. He is now one of the Commissioners of the Jefferson 


Circuit Court. 


HISTORICAL 
BACKGROUND 


At common law neither husband 
nor wife could testify against the 
other in a civil action. When our 
Code was adopted this principle was 
incorporated into it by Section 606, 
subsection 1. The Code of 1876 was 
repealed and reenacied in 1898, at 
which time certain exceptions were in- 
corporated into the section with which 


we are not concerned in the present 
inquiry. Under the plain provisions of 
the Code it was clear that neither the 
husband nor wife could testify against 
the other in divorce cases and the 
Court of Appeals so held in the case 
of Fightmaster v. Fightmaster, 22 
K. L. R. 1512; 60 S. W. 918, decided 
in 1901. The ground on which the 
wife brought her suit in that case was 
six months cruel treatment. Growing 
out of that decision and probably as a 
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result of it the Legislature in 1912 
amended subsection 1 of Sec. 606 so 
as to permit either or both to testify 
where the ground for divorce relied 
on by the wife was either subsections 
2 or 3 of paragraph 3 of Sec. 2117, 
Kentucky Statutes, i. ec. if the 
grounds relied on were either six 
months cruel treatment (2) or cruel 
beating and injury (3). This part of 
the section, relating to testimony in 
divorce actions, remained as_ thus 
amended in 1912 until the Legislature 
of 1926 again amended the act so as 
to permit both husband and wife to 
testify in cases in which either hus- 
band or wife relied on the ground set 
out in subsection 4 of paragraph 2 of 
Section 2117, i. e., where the ground 
relied on was concealment from either 
party of any loathsome disease exist- 
ing at the time of marriage or con- 
tracting such afterward. After this 
latter amendment this section of the 
Code, insofar as it affects testimony 
in divorce actions, remained un- 
changed until 1930 when the Legis- 
lature again amended the section and 
in rather sweeping fashion eliminated 
the three grounds of divorce in which 
by prior amendments the admission of 
testimony in such cases has been lim- 
ited and provided that in cases in 
which the grounds relied on are any 
of those provided by Section 2117, 
Kentucky Statutes, either or both the 
husband or wife could testify. 


It will thus be seen from this brief 
history of this section of the Code as 
it relates to divorce cases that the 
Legislature realized the difficulty and 
restrictions which this section threw 
around the obtaining of a divorce. 
Since the grounds upon which parties 
relied for divorce and the evidence 
pertaining thereto was generally of a 
confidential nature and known onlv 
to the parties, the practical effect of 
the strict provisions of the original 


Code was to make it impossible in 
many cases for either party to obtain 
a divorce from the other howsoever 
well deserved the divorce may be, 
simply because it could not be proven, 
because the mouths of the only parties 
who knew the facts were sealed by 
the rules of evidence embodied in the 
Code. In other words Section 2117, 
Kentucky Statutes, gave them a sub- 
stantive remedy by which relief could 
be obtained but Section 606 of the 
Code in practice denied them adjective 
relief by its restrictions; a wrong 
without a remedy as it were. 

As we have seen by tracing these 
various amendments the Legislature, 
cautious at first, granted relief only 
in those cases in which it felt that by 
reason of the intimate nature of the 
marriage relationship nobody could be 
expected to know of the acts com- 
plained of except the parties. Hence 
the restrictions in the first and second 
amendments to cases arising out of 
cruel treatment, cruel beating and in- 
jury and the existence of a loath- 
some disease. Experience proving the 
wisdom of the removal of these re- 
strictions in this limited class of cases, 
the Legislature finally in the last 
amendment in 1930 “let the bars 
down” so to speak with the result that 
now the testimony of both parties 
who know all the facts is admitted in 
all divorce cases and from a legal 
standpoint the results seem to be sat- 
isfactorv, howsoever one mav _ re- 
gard it from the social aspect with its 
undoubted increase of divorces. 


QUESTION STATED 


All that has been said above is more 
or less historical background and 
leads up to the real question T am 
about to consider, and that is. how 
far can either the husband or wife vo 
in their testimony in divorce cases? Ts 
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either or are both limited to matters 
pertaining to the mere grounds for di- 
vorce or may either or both testify 
concerning all matters essential to a 
complete determination of the case 
such as alimony, custody of the chil- 
dren, property rights, etc. 


In one of the first cases which came 
before the Court of Appeals after the 
first amendment of 1912, the right of 
the wife to testify for herself in a 
suit in which her ground for divorce 
was cruel treatment as permitted in 
the amendment, was upheld, but the 
Court indicated that her testimony 
should be confined to the grounds for 
divorce as the following language 
from the opinion—Hester v. Hester, 
166 Ky. 544; 179 S. W. 451, decided 
in 1915, shows: 


“Section 606 of the Civil Code as 
amended by the Act of March 15, 
i912, provides that in actions for di- 
vorce, where such a charge is made 
(cruel beating and injury), either or 
both the parties may testify. But this 
means only that they may testify con- 
cerning facts bearing upon _ the 
grounds relied on as specified in the 
Act. By that amendment, the wife 
was not made a competent witness to 
prove the facts in respect of her resi- 
dence, as was done in this case. And, 
there being no proof other than her 
own in that respect, the Chancellor 
should not have granted the divorce. 
Section 422 of the Civil Code. How- 
ever, we have no jurisdiction to re- 
verse the judgment granting a di- 
vorce.” 


Tt will be seen from the above quo- 
tation that the wife cannot testify 
concerning her residence and by anal- 
ogy it would seem that she could not 
testify as to her marriage and other 
similar facts necessary to be proven 
in a divorce case. 
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So also in the case of Jagoe v. 
Jagoe, 194 Ky. 101; 238 S. W. 185, 
decided in 1921, which was a suit by 
the wife for divorce on the ground of 
both five years separation and six 
months cruel treatment in which the 
husband counterclaimed for restora- 
tion of certain property obtained from 
him by the wife in consideration of 
the marriage. In discussing the evi- 
dence which was the basis of the 
Court’s decision not to restore the 
property to the husband the Court 
said: 


“The evidence of the husband and 
the wife is unmistakably incompetent 
insofar as either of them undertakes 
to testify about their property rights, 
or what had occurred between them 
during their marriage with reference 
thereto.” 


In the case of London v. London, 
211 Ky. 271; 277 S. W. 287, decided 
in 1925, the Court of Appeals held 
that the 1912 amendment did not au- 
thorize testimony by the wife in a suit 
which she brought for alimony only, 
even though she based her suit for 
alimony on six months cruel treat- 
ment. The basis of the Court’s deci- 
sion in that case was that while a 
claira for alimony is generally in- 
cluded in an action for divorce as in- 
cidental thereto, it is also true that 
alimony may be recovered in a spe- 
cific, distinct action for that purpose 
and the right thereto exists indepen- 
dently of any statutory provision and 
that an action for alimony is not con- 
trolled by some of the Code provi- 
sions relating to divorce. It holds 
therefore that inasmuch as the Courts 
and the Legislature recognize a dis- 
tinction between an action for divorce 
and an action for alimony only, and 
the Legislature by the 1912 amend- 
ment having made same applicable to 
divorce actions only, the Courts were 
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without power to extend the language 
to include actions for alimony only. 
The wife’s testimony was therefore 
held inadmissible. 


There is an apparent conflict be- 
tween the Courts holding in the Lon- 
don case supra and some of the lan- 
guage used in the case of Brown v. 
Brown, 219 Ky. 787; 294 S. W. 493, 
decided in 1927, in which the Court 
said: 


“The statute (Sec. 601, subsec 1 as 
amended by Act of 1912) should be 
liberally construed. Its purpose was to 
enable the mistreated wife to obtain 
justice in this class of cases and the 
testimony of the wife may be con- 
sidered on the question of alimony, 
although no divorce under the Statute 
(Sec. 2118) may be granted.” 


In this (the Brown case supra), 
the wife had brought suit for divorce 
and alimony on the ground of cruel 
treatment. She was denied the di- 
vorce because the proof developed 
that she had been previously divorced 
from a former husband and under 
Sec. 2118, Kentucky Statutes, as it 
existed at that time, she could be 
granted but one divorce, except under 
circumstances not material here. Her 
cause for divorce thus failed but she 
was permitted to recover alimony 
with the aid of her own testimony, as 
the above excerpt from the opinion 
shows. 

In the case of Lewis v. Lewis, 224 
Ky. 18; 4 S. W. (2d) 1106, decided 
in 1928, which was of course after 
the 1912 and 1926 amendments but 
before the 1930 amendment to Sec. 
606, the Court held that the husband 
could not testify concerning his wife’s 
drinking habits in a divorce suit he 
had brought against her on the ground 
of habitual drunkenness, adultery, 
and lewd and lascivious conduct. No 


reason for the exclusion of this testi- 
mony is stated in the opinion but pre- 
sumably it was because none of the 
grounds for divorce in this case were 
among those covered by the amend- 
ments of 1912 and 1926 which per- 
mitted either to testify when the 
grounds were any of those covered 
by the amendments. I think there is 
no question but that since the 1930 
amendment such testimony by the 
husband concerning the wife’s drink- 
ing habits would be admissible in his 
suit for divorce on the ground of 
drunkenness. 

In the case of Gowdy v. Gowdy, 
230 Ky. 545; 20 S. W. (2d) 170, de- 
cided in 1929, which was a suit by 
the wife against the husband for di- 
vorce and alimony on the ground of 
cruel treatment, the Court held that 
the wife was not a competent witness 
for herself to establish a loan which 
she claimed to have made to her hus- 
band. 

There was no discussion of the 
point in the opinion, the Court seem- 
ing to take it as a matter of course 
that the testimony was incompetent as 
the following quotation from _ the 
opinion indicates : 


“However as to the sum of $516.00 
adjudged for money loaned to appel- 
lant, appellee is the only witness. Ob- 
viously she was not a competent wit- 
ness to establish the fact .. . the judg- 
ment as to this item cannot be sus- 
tained.” 


The most recent case and the only 
case that has been decided since the 
1930 amendment of Sec. 606 hereto- 
fore referred to, is that of Singer v. 
Singer, 252 Ky. 707 ; 68 S. W. (2d) 34, 
decided in 1934, and is the one now 
generally cited and relied on as au- 
thority for the proposition that the 
parties to a divorce suit cannot testify 
concerning property rights and is 
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based on the following language 


found in the opinion: 


“The first question in the case is 
as to the competency of the husband 
and wife to testify against the other 
on these property matters. By Section 
606 of the Civil Code of Practice it 
was provided that neither husband 
nor wife .shall testify against the 
other. But this section was amended 
by the Act approved March 22, 1926 
(chapter 29), by adding ‘except in an 
action for divorce where the grounds 
relied upon are those provided by sec- 
tion 2117, of Carroll’s Kentucky Sta- 
tutes, paragraphs 2, 3,and 4.’ But this 
act was amended by the act of 1930 
(Chapter 21) substituting for the 
words above quoted these words: ‘Ex- 
cept in an action for divorce where 
the grounds relied upon are any of 
those provided by Section 2117 of 
Carroll’s Kentucky Statutes,’ but 
otherwise making no change in its 
verbiage. The amending act left the 
former statute in force, just as it 

_stood except it extended its operation 

to any of the grounds of divorce pro- 
vided by Section 2117 Kentucky Sta- 
tutes. In London v. London, 211 Ky. 
271, 277 S. W. 287, it was held, under 
the Act of March 22, 1926, that the 
husband and wife were only allowed 
to testify as to the grounds of divorce 
and could not testify on questions of 
property rights. The amendment of 
the Act of 1930 made no change in 
this respect and being in the same 
words must receive the same con- 
struction as five years before had 
been given the old act. The circuit 
court therefore properly sustained 
the exceptions to the testimony of the 
husband and wife on the questions 
here involved.” 


It will be noticed from the above 
quotation that the Court cites and re- 
lies on London v. London supra as 
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its authority that the Court had pre- 
viously held that neither husband or 
wife could testify on questions of 
property rights but, as can be seen 
trom. the analysis which I have here- 
tofore made of that case, it did not 
decide that question and is no author- 
ity as to it. All that was decided in 
the London case, as anyone can see by 
a careful reading of it, is that the 
amendment to 606 of the Code which 
had been adopted in 1912 to permit 
either husband or wife to testify in 
divorce actions in which certain 
grounds were relied on, did not per- 
mit the testimony of such parties in 
alimony. actions where the same 
grounds were relied on, the gist of 
the Courts decision in that case being 
that the Legislature in the amendment 
had specified divorce actions and the 
Courts were without authority to ex- 
tend the language to actions for ali- 
mony only, as the London case was. 
There was nothing at all said in the 
!.ondon .case about property rights. 
The authority of the London case 
even on the question of alimony is 
weakened by the later case of Brown 
v. Brown, supra, heretofore analyzed, 
which permitted the wife’s testimony 
to stand on the question of alimony 
after her divorce case had fallen on 
other grounds. 

The decision in the Singer case in 
my opinion is not a well considered 
one. It does not examine the other 
cases which had been decided before 
and was grounded on an authority 
(the London case) which did not de- 
cide what the opinion in the Singer 
said it did. The Singer case would 
have been grounded on better author- 
ity if instead of citing and relying on 
the London case it had cited and re- 
lied on Hester v. Hester—Jagoe v. 
Jagoe and Gowdy v. Gowdy, all su- 
pra, in which the Court had held or 
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intimated that the parties could not 
testify as to property rights or other 
matters except the grounds relied on 
for divorce. 


After examining all the applicable 
Kentucky cases, it seems to me that 
there is not a sound, well considered 
case giving any satisfactory reasons 
why, in divorce actions, since the 
amendments to the Code permitting 
husband and wife to testify against 
each other, their testimony should not 
be admitted for all purposes con- 
nected with the suit. Especially since 
the 1930 amendment which let down 
the bars so as to permit testimony of 
both husband and wife on all the 
grounds covered by the Statutes, there 
seems to be no logical reason why 
they should not be permitted to testify 
on all matters connected with the di- 
vorce such as alimony, custody of the 
children, and ptoperty rights. There is 
certainly nothing in the language of 
the Code as amended to confine the 
testimony only to the grounds for di- 
vorce and in my opinion it would be 
doing no violence to the language of 
the Code which says, “And except in 
an action for divorce where the 
grounds relied upon are any of those 
provided by 2117 Kentucky Statutes, 
that either or both of them may in 
such suit testify” to so hold. This 
language would seem to be broad 
enough to cover testimony on all 
phases of the divorce actions without 
specifying that such evidence should 
cover all phases of the case. But the 
Court in the Singer case as shown by 
the languaze quoted above says that 
since the Court had held in the T.on- 
don case five years before the adon- 
tion of the last amendment that the 
parties could not testify as to prop- 
ertv rights and the last amendment 
had used virtually the same language 
as the other amendments without 


specifying that they could testify on 
all matters, the new amendment must 
be given the same construction as 
had been given the old act five years 
before in London case. This is of 
course a sound principle of statutory 
construction but in this case is based 
on an erroneous premise because the 
London case had not so decided as we 
have seen. 


The Singer case, being the first 
since the 1930 amendment, presented 
an excellent opportunity for the 
Court to re-examine all the previous 
cases, collect and differentiate the 
authorities, and write a clarifying and 
satisfactory opinion settling the ques- 
tion. In my opinion they could well 
have distinguished and differentiated 
the previous cases on the subject and 
held that under the sweeping language 
of the 1930 amendment the Legisla- 
ture intended to allow husband and 
wife to testify on all matters connected 
with the divorce case. But since the 
Singer case, whether right or wrong. 
will probably be followed under the 
stare decisis doctrine, it would seem 
to be necessary to have an additional 
amendment to Section 1 of 606 by 
adding a few words that would leave 
no doubt of the intention of the law- 
making body to permit the testimony 
of husband or wife on all matters per- 
taining to the divorce, if the legal pro- 
fession so desires, as many have indi- 
cated to the writer that they do. From 
my experience as one of the Commis- 
sioners in the office through which 
practically all divorce cases in Jeffer- 
son County pass, I see no sound rea- 
sons why this should not be done. Tn 
conducting these hearings it has al- 
ways struck me as absurd that the 
parties in their testimony can run the 
whole gamut of nauseating details 
nertaining to the grounds for divorce 
but cannot testify when or where they 
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married, where they reside, and facts 
relative to their property rights, all 
matters peculiarly within their knowl- 
edge. But such is the law as the 
amendments to Section 606 have been 
construed and the only remedy seems 
to be a further clarifying amendment 
to the Code. 


WAIVER IN 
DIVORCE ACTIONS 


It is a well settled rule of law that 
the failure to object to the admission 
of incompetent testimony waives all 
question as to its competency and the 
testimony can then be considered and 
weighed in the same manner and to 
the same extent as any other compe- 
tent though interested witness. As 
was said in the recent case of Triplett 
v. Stanley, 279 Ky. 149: 

“It is a rule in this jurisdiction that 
the competency of a wife as a witness 
may be waived and the failure to ob- 
ject constitutes such waiver. Tolly et 
al. v. Champion’s Ex’r, 191 Ky. 114, 
229 S. W. 90; Hembree v. Common- 
wealth, 210 Ky. 333, 275 S. W. 812. 
(In which cited cases many others are 
cited). 


To the same effect is the case of 
Elliott v. Turner, 251 Ky. 78, 64 S. 
W. (2d) 462, in which the Court 


said: 


“Most of the evidence in the case 
was that of the parties. While both 
were incompetent to testify as to 
what occurred between themselves 
during marriage, and each filed ex- 
ceptions to the deposition of the other, 
neither asked for a ruling thereon, so 
far as the record discloses. It must 
therefore be deemed that they waived 
the question of competency and per- 
mitted a consideration of the evidence 
by the Court. Hall v. Hall, 241 Ky. 
317, 43 S. W. (2d) 1001; Wise v. 
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Goldsmith’s Ad’r, 239 Ky. 819, 40 S. 
W. 345.” 


Does the same rule apply to divorce 
cases? None of the cases cited above 
were divorce cases but the same rule 
seems applicable to them as is shown 
by the following language from Jat- 
lif v. Ratliff, 193 Ky. 708, 237 S. W. 
397, in which the Court said (p. 
713): 

“The wife claims that she sold a 
piece of land to which she had title 
to one Gibson and obtained the money 
with which she bought that stock, 
while the husband denies her state- 
ments. Their testimony upon such 
matters was not objected to as in- 
competent and for that reason we 
may, as the Court did below, consider 
it.” 

It is clear that in this case husband 
and wife were both testifying about 
property rights and if objected to by 
either side would no doubt have been 
ruled out under the Singer case, but 
since both sides were introducing 
testimony of that kind and no objec- 
tion was made, both in effect waived 
any incompetency, thus allowing the 
Chancellor to consider same as did 
later the Court of Appeals with ap- 
proval. 

The question becomes a practical 
one in Jefferson County where be- 
tween 1200 and 1300 divorces are 
granted each year, many of which are 
contested cases involving property 
rights. The Chancellors here have 
adhered rather strictly to the rule 
against admitting testimony of either 
party to the divorce suit on property 
rights and other matters except the 
grounds for divorce and have recently 
extended this practice to hearings on 
temporary alimony. The hearings for 
alimony and maintenance pendente 
lite have heretofore been informal and 
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have been based almost exclusively on 
the testimony of the parties as to the 
needs of the wife and the husband’s 
ability to pay, but the tendency of the 
Chancellors in recent practice has 
been to require the testimony even in 
these pendente lite hearings to be 
given by others and refusing the ad- 
mission of the testimony of the hus- 
band and wife. 

While personally I do not agree 
with the strict construction that has 
been adopted in these cases, this prac- 
tice is being generally followed by the 
divorce Commissioner. Of course in 
cases in which no defense is made, in 
what are practically ex parte cases, 
it is the Court’s duty to see that no 
incompetent testimony is introduced, 
since it is the spirit of the divorce 
laws that no case shall be taken as 
confessed, but must be proven. (Sec. 
2119, Ky. Stat.) But where each side 
is represented by counsel, as they gen- 
erally are in pendente lite hearings 
and in final hearings where property 
is involved, it is my view that where 
no objection is raised to the admissi- 
bility of the testimony of husband or 
wife, as it will generally not be since 
it is fair to both sides, the evidence 
of both on all questions should be ad- 
mitted for what it is worth on the 
principle of waiver. 


CONCLUSION 


Summarizing what has been said 
above my own conclusions are: 

First—That the Legislature by the 
amendments to Sec. 606 heretofore 
referred to and especially by the 1930 
amendment probably intended that the 
testimony of either party to a divorce 
suit could testify concerning all mat- 
ters arising out of the suit, including 
property rights. 


Second—That the cases construing 
this section as amended, to limit the 





testimony of the parties to matters 
pertaining to the grounds for divorce, 
do not appear to be well considered 
and are probably unsound. However 
under the stare decisis doctrine they 
will perhaps be adhered to, thus 
necessitating a further clarifying 
amendment to Sec. 606 if the legal 
profession deem it desirable, as does 
the writer. 

Third—That in divorce cases as in 
other cases, where both sides are rep- 
resented by counsel, failure to object 
is a waiver, and testimony concerning 
all matters arising out of the divorce 
action, including property _ rights, 
should be considered, in the absence 
of objection. 

Mr. William H. Hays was appoint- 
ed Countv Attorney of Shelby County 
January 3rd. 
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G. Davis of Danville 
is the new president of the Young 
Men’s Democratic Club of Boyle 
County. 


Attorney Joe 


Hon. M. O. Scott of Edmonton, 
Commonwealth’s Attorney of the 
Tenth Judicial District, is the new 
president of the Commonwealth’s At- 
torneys Association. Hon. James 
Park, Lexington, is the new vice-presi- 
dent, and Hon. J. B. Johnson, Wil- 
liamsburg, is the new secretary-treas- 
urer. 


The County Attorneys Association 
at their meeting in December elected 
the following officers: Earle C. 
Clements, Union County, president ; 
W. L. Gonterman, Hart County, vice- 
president ; Reuben J. Bowling, Breck- 
inridge County, secretary, and John 
Menifree, Lincoln County, treasurer. 


The Leitchfield Bar Association at 
its January meeting passed and spread 
upon the records of the Grayson Cir- 
cuit Court resolutions of respect for 
the late John Morgan Campbell, late 
Commonwealth attorney who died 
December 12th. 


Mr. C. Boyd Green has com menced 
the practice at Shelbyville. 


A brief testimonial meeting of the 
Rowan County Bar honoring the re- 
tiring Judge D. B. Caudill was held in 
the office of Mr. R. M. Clay in More- 
head January 29th. Judge Caudill was 
presented with a brief case by the bar. 

The house occupied by Judge 
W. H. Rees of the Court of Appeals 
was seriously damaged by fire Janu- 
ary 4th. Most of Judge Rees’s private 
library was lost. 
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Mr. Astor Hogg of the Whitesburg 
Bar has announced his candidacy for 
Congressman. 


Hon. Walter M. Gardner of the 
West Liberty Bar was special Judge 
of the Magoffin Circuit Court in Jan- 
uary. 


Judge L. B. Handley of the Tenth 
Judicial District was the guest of 
Honor at a luncheon meeting of the 
Glasgow Bar Association January 5th. 


Mrs. Ralph Gilbert has opened an 
office for the general practice in 
Shelbyville. Mrs. Gilbert is the first 
woman lawyer in the Shelby courts. 


Hon. Strother Kiser has been ap- 
pointed a member of the legal staff of 
the City of Lexington. 


Resolutions of regret at the death 
of Judge Grant E. Lilly, who died at 
Richmond, January 5th, were adopted 
February 8th by the Madison County 
Bar Association. 


Hon. W. E. Begley, whose term as 
Circuit Judge expired January Ist, has 
formed a partnership with his son, 
Shirley E. Begley. The firm has of- 
fices in the Magee building in London 
and will practice under the name of 
Begley and Begley. 


Attorney William R. Cary of 
Owensboro is the new United States 
commissioner at Owensboro. His ap 
pointment was effective February 6th 


Attorney Edmund Wroe of Clinton 
addressed the Consumers Tax Com- 
mission study group at Clinton Feb 
ruary 2nd. 
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Mr. Fred C. Drake of the Warsaw 
Bar was married December 23rd to 
Miss Mary Logan Long of Richmond. 


County Atiorney W. Martin Davis 
1f Falmouth has had his law offices 
remodeled. 


Attorney Ben B. Morris of the 
Wickliffe Bar was appointed County 
\ttorney of Ballard County February 
6th to fill the vacancy caused by the 
leath of Hon. Ed. Reesor. 


Mr. John K. Wells of the law firm 
of Wells and Wells, Paintsville was 
married February 2nd to Miss Mar- 
varet Jenkins of Paintsville. 


Judge James M. Gilbert whose term 
is Circuit Judge expired January Ist 
has re-entered the practice of law at 
Pineville. He will be associated with 
ludge W. T. Davis and Mr. A. M. 
Edwards in the practice. 


Attorneys Dyke L. Hazelrigg and 
Louis Cox have formed a partnership 
for the general practice at Frankfort. 
The name of the firm is Hazelrigg 
and Cox. 


The members of the bar of the 
Twenty-seventh Judicial District held 
a meeting in December and organized 
the Twenty-seventh ‘District Bar As- 
sociation at London. Wm. A. Hamm 
of the Laurel Bar, 7. T. Burchell of 
the Clay Bar, and Carter P. Moore of 
the Jackson Bar were appointed a 
committee to arrange for future meet- 
ings. The sheriffs and circuit court 
clerks of the district were invited 
guests. 


Attorneys M. T. Whitworth and 
J. R. Watts have formed a partner- 
ship under the name of Whitworth 
and Watts for the general practice at 
Brandenburg. 


Hon. A. F. Childers of the Pikeville 
Bar was special Judge of the Johnson 
Circuit Court in December. 


Attorney KR. Miller Holland of 
Owensboro has resigned as City At- 
torney of Owensboro effective Janu- 
ary Ist. 


Mr. Ben E. McCoy is a new addi- 
tion to the Calhoun Bar. He has 
opened offices in the Citizens Deposit 
Bank Building. 

Attorney I. B. Ross of the Carlisle 
Bar suffered painful injuries in an 
automobile accident in December. 


Circuit Judge Chester D. Adams 
has resigned as secretary of the Julius 
Marks Sanatorium of Lexington. 
Judge Adams said his reason for the 
resignation was the demand upon his 
time by other duties. 


Miss Alice McFarland a 68-year- 
old retired school teacher was admit- 
ted to the Indiana Bar in December. 


Attorneys Hebron Lawrence of 
Tompkinsville and Sam Robinson, late 
of Texas, have formed a partnership 
to practice law at Scottsville under 
the firm name of Lawrence and Rob- 
inson. 


Dixie Anna Bond is a new lady 
lawyer at the Boyd County Bar. 


Attorney L. C. Flournoy, Jr., of 
Morganfield was the toastmaster at 
the annual football banquet at Mor- 
ganfield in December. 


Hon. Grannis Bach of the Jackson 
Bar was special Judge of the Letcher 
Circuit Court in January. 


Attorney Edgar T. Washburn of 
the Paducah Bar is the new General 
Counsel for the Paducah Municipal 
Housing Commission. 


Hon. John Kohrmon has completed 
his supervision of codifying the ordi- 
nances of the City of Covington and 
the printed ordinances have been dis- 
tributed to the members of the Cov- 
ington Bar. 
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The Attorneys of the Bardstown 
Bar have agreed with each other not 
to keep their offices open on Saturday 
afternoons. 


The Fleming County Fiscal Court 
has placed the matter of repairing and 
remodeling the Fleming County 
Court House in the hands of County 
Judge Harry Wallingford. 


Mr. Charles A. Williams of the 
Iulton Bar has been named City At- 
torney for South Fulton. 


Hon. Ben L. Kessinger was elected 
President of the Fayette County Bar 
Association January 13th. Attorneys 
Strother Kiser and Gayle Mohney 
were elected vice-presidents, Nathan 
Elliott, Jr., secretary, and Richard 
Bush, Jr., treasurer. 


The Bullitt County Bar presented 
retiring Circuit Judge V. H. Jones 
with an appropriate memento, and 
complimented him on the gracious 
manner he had presided over the Cir- 
cuit Court at a meeting held for that 
purpose in December. 


Judge A. T. W. Manning, of Man- 
chester, former Circuit Judge and 
Judge Finley Hamilton of London, 
former Congressman, have formed a 
partnership for the practice of law at 
London under the firm name of 
Manning and Hamilton. 


Attorney Thomas F. Schnorr of the 
Newport Bar has been appointed and 
has assumed the duties of County 
Attorney of Campbell County. He 
succeeds Hon. Roger Neff, Jr., who 
resigned to accept the office of Circuit 
Judge. 


The Campbell County Bar Associ- 
ation gave a testimonial dinner to 
Judge A. M. Caldwell at Newport in 
December. Judge Caidwell retired 
from the Circuit Court Bench January 
Ist after eighteen years’ service. 








There were sixty members of the bar 
in attendance. Honorable Harry J. 
Luedeke acted as toastmaster. 


Honorable L. J. Crawford of the 
Newport Bar has been elected vice- 
president of the Highland Bank at Ft. 
Thomas. 

Attorney Edwin R. Denny of the 
Mt. Vernon Bar has been elected a 
director of the Bank at Mt. Vernon. 


Attorney William G. Kenton of the 
Mason County Bar was married to 
Miss Martha Louise Roden at Mt. 
Sterling January 16th. 


Attorney Floyd Arnett of the Mor- 
gan County Bar served as special 
Judge of the Carter Circuit Court in 
January. 


The Kenton County Bar is seeking 
to have Covington established as the 
headquarters of the proposed New 
Federal Court District of Kentucky. 


Hon.. Robert H. Winn of the Mt. 
Sterling Bar presided as special Judge 
of the Montgomery Circuit Court in 
January. 


Honorable Victor Bradley, Jr., of 
Georgetown is the Chairman for the 
Easter seal sale for Scott County. 


A meeting of the Madison Courty 
3ar Association was held in the Cir- 
cuit Court room at Richmond Feb- 
ruary 7th in memory of the late 
Grant E. Lilly, an organizer of the 
association, who died January 5th. 
Resolutions of respect were adopted 
and spread upon the order book. 


Attorney General Hubert Meredith 
has announced that Attorney Apple- 
ton Federa of the Jefferson County 
ar will be added to the staff of the 
Attorney General, all present assist- 
ants will be retained. 

Master Commissioner R. J. Colbert 
of the Fayette Circuit Court was host 
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to the senior members of the Lexing- 
ton Bar at his home in Lexington, 
January Ist. 


The 1940 State Legislature had 
forty-eight lawyer members. 


Attorney Clyde E. Reed of the 
l‘rankfort Bar was appointed County 
Attorney of Franklin County January 
Ist to succeed James P. Hanrahan 
who was elected Commonwealth At- 
torney. 


Honorable Gilbert Burnett has been 
substituting by appointment, as Cir- 
cuit Judge in Jefferson County during 
the illness of Judge James P. Gregory. 


Attorney Eldon Dummit of the 
Lexington Bar was the guest speaker 
before the Rotary Club of Paris Jan- 


uary 24th. 


The Carter County Bar Association 
honored Judge Roscoe C. Littleton, 
Circuit Judge of the Thirty-seventh 
Judicial District, with a dinner Jan- 
uary 22nd. At this meeting a new con- 
stitution was adopted by the Carter 
County Bar Association and the fol- 
lowing officers were elected by the re- 
organized association: John M. Theo- 
bald, president; William R. Bagby, 
secretary, and Hubert Counts, treas- 
urer. All were elected unanimously. 
Henceforth the association will meet 
monthly on the first Monday of each 
month at 6 p. m. 


Mr. A. H. Kapperud of the Mur- 
ray Bar is the chairman for Calloway 
County in the 1940 “Fight infantile 
paralysis” campaign. 

Frank Lee Dils of the Covington 
Bar has removed his offices to the 
Coppin Building. 

Judge J. R. Llewellyn of McKee and 
Hon. Sylvester V. Little of London 
have formed a partnership for the 
practice at McKee and London. Of- 
fices will be maintained in both cities. 


Mr. Thos. C. Cochran is the new 
city attorney of Marion. He succeeds 
A. C. Moore, resigned. 


Attorney Joe Arnold formerly of 
Danville but now of Lexington is the 
new member of the firm of Allen, 
Duncan and Duncan at Lexington. The 
firm henceforth will be Allen, Dun- 
can, Duncan, and Arnold. 


Judge J. G. Vallandingham has 
opened an office for the general prac 
tice at Owenton. 

Hon. J. H. Power of Flemingsburg 
has moved his offices from Court 
Square to his home. He had occupied 
the same offices for sixty years. 

Hon. Ben L. Kessinger of Lexing- 
ton was a special Judge of the Fayette 
Circuit Court in January. 

Mr. K. C. Elswich of the Louisa 
Bar has commenced the erection of a 
new office building to be occupied by 
himself and Attorney Chesley <A 
Lycon at Louisa. 

Attorney John F. Coldiron has 
moved his offices to a building on 
Harrison Street in Greenup. 

Attorney C. R. Luker and his son 
J. Milton Luker have formed a part- 
nership to practice in Barbourville 
and London 


Mr. James 1H. Newman of the Car- 


rollton Bar is the new Police Judge ' 


of Carrollton. He succeeds Geo. F. 
Lorch, deceased. 

Mr. Thomas E. Nichol is the new 
president of the Greenup County Bar 
Association. Other new officers are: 
A. S. Cooper, vice-president; R. /1. 
Riggs, secretary, and J. R. Sowards, 
treasurer. 

Evan S. McCord formerly of Dal 
las, Texas, has associated himself with 
Attorney W. Duncan Hamilton for 
the practice in Lexington. 
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Attorney Arthur Jarvis of Grayson 
was special Judge of the Carter Cir- 
cuit Court in December. 

Hon. W. P. Hughes formerly of 
Pike County died at his home in 
Miami, Florida, January 9th. 


Attorney Tom Skinner formerly of 
the Hopkinsville Bar died at his home 
in Macon, Georgia, February Ist. 


Attorney James G. Ratliff of the 
Princeton Bar was elected President 
of the Princeton Commercial Club 
February Ist. 

Judge Robert H. Winn of Mt. 
Sterling was the guest speaker before 
the Owingsville Women’s Club Fed- 
ruary Sth. 


Attorney Eldon S. Dummit of Lex- 
ington was elected Chairman of the 
Lexington District Committee of the 
Boy Scouts of America lebruary 


14th. 


Mr. Clinton M. Harbison of the 
Lexington Bar is the new member of 
the Kentucky Statutes Revision Com- 
mittee. He succeeds Hon. Perry J. 
Miller, deceased. 


Mr. Leo King of Henderson and 
Mr. L. C. Flournoy, Jr., of Morgan- 
field have formed a partnership under 
the name of King and Flournoy for 
the practice at Henderson. 


Mr. Elmer E. Decker of the Bar- 
bourville Bar has been at work for 
the past ten years compiling a book 
on the history of Knox County. 


Judge Will H. Fulton.of the Court 
of Appeals was the principal speaker 
at the annual banquet meeting of the 
Fayette Bar Association January 2nd. 


Attorney Joseph Polin is the new 
City Attorney of Springfield. He suc- 
ceeds his brother John A. Polin who 
was appointed Adjutant General by 
Governor Johnson. 
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John E. Richardson of the Barren 
County Bar was special Judge of the 
Monroe Circuit Court in December. 


Mr. R. C. Littleton of the Grayson 
Bar was special Judge in the Law- 
rence Circuit Court in January. 


Of fifty women admitted to the 
Mexica Bar last year only fifteen are 
still practicing. The rest got married. 


The law office of Richard L. Gar- 
nett of the Glasgow Bar was de- 
stroyed by fire January 23rd. Mr. 
Garnett’s valuable library was a com- 
plete loss. 


Hon. Webster Helm was elected 
President of the Campbell County Bar 
Association January 27th. Other offi- 
cers elected were: Walter Burke, vice- 
president; George J. Kaufmann, Jr., 
secretary, and Martin Kirchhoff, treas- 
urer. 


Hon. J. P. Chenault of the Rich- 
mond Bar was special Judge of the 
Owsley Circuit Court in December. 


Mr. Lawrence B. Finn of the War- 
ren County Bar spoke at the regular 
luncheon meeting of the Kiwanis 
Club February 15th. 


Hon. Matt Savage Walton formerly 
of Lexington is now practicing law in 
Phoenix, Arizona. 


Mr. Heb. Lawrence of the Monroc 
Bar has moved his law office over the 
Peoples Bank at Tompkinsville. 


The law offices of C. B. Latimer, 
Brents Dickenson, R. L. Garnett, and 
W. E. Jones at Glasgow were serious 
ly damaged by fire Iebruary 23rd 
Mr. Latimer’s office was completel) 
destroyed. This is the second fire fo 
Mr. Garnett within thirty days. Th 
law library of Messrs. C. L. and V. // 
Jones was almost completely de 
stroyed. 
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Judge Charles H. Wilson retired as 
Circuit Judge of the Fourth Judicial 
District January Ist. Since his retire- 
ment from the bench Judge Wilson 
has resumed the practice of law with 
offices at Smithland, Marion, and 
Princeton. At Smithland Judge Wil- 
son has no partner, at Marion the firm 
is Wilson and Cochran, at Princeton 
the firm is Wilson, Olzewski, and 
Dearing, his partners being Messrs. 
Frederick Olzewski and George M. 
Dearing. At the closing term of the 
Lexington Circuit Court in December 
the members of the bar presented 
Judge Wilson with a silver platter, 
appropriately engraved and passed 
resolutions commending Judge Wilson 
for his fine and satisfactory work as 
Circuit Judge. 

Hon. Johnst Northcutt of Coving- 
ton, former Judge of the Kenton Cir- 
‘uit Court, has returned to the private 
practice of law with offices at 711 
Scott Boulevard in Covington. The 
firm name now being Northcutt, 
Northcutt, Cook, Durret and Max- 
well. 

Martin J. Brown of Covington has 
removed his offices to Park Place in 
Covington. His new quarters will also 
serve the Kenton County Centennial 
Committee of which Mr. Brown is 
the legal adviser. 

Miss Ann McDonough, for many 
years connected with the Kenton 
County Court, died early in February 
at Covington. 

Richard T. Von Hoene of the Cov- 
ington Bar and former Kenton 
County Attorney was recently ap- 
pointed acting Postmaster at Coving- 
ton. 

Wilson and Wilson of Owensboro 
announce that George S. Wilson, re- 
tiring Circuit Judge, has become a 
member of that firm, also that Mr. 
James P. Rogers will be associated 
with the firm. 








HAVE YOU READ? 


THE NUGENT CASE 
in which the Kentucky Court of 
Appeals abandoned the Scintilla 
Rule. 

THE BROADUS CASE 


an important automobile decision. 


THE GRAUMAN CASE 
defining the duties of a county judge 
pro tem. 


ALL THE OPINIONS 

of the Kentucky Court of Appeals 
are digested and reported weekly as 
they are handed down by the Court 
in “HEADNOTES.” Your success 
in a case frequently depends on your 
knowing the latest decision on the 
question. “HEADNOTES” reaches 
you thirty to sixty days ahead of the 
Advance Sheets. 


Subscription $1.00 per month; $3.00 per term 
Write for sample copy and free information. 


HOWARD BLACK, Attorney 
FRANKFORT, KY. 
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Law Books 
For Sale 


Ky. Reports 1-84; Ky. De- 
cisions (S. W.) old series com- 
plete and 1-127 (2nd); Ky. 
Digest 1-13; Cyc. complete; 
American Digest, century and 
Ist and 2nd decennial editions; 
1936 Statutes; numerous other 
law books, desks, typewriter 
and bookcases. 


MRS. J. M. CAMPBELL 


LEITCHFIELD, KY. 
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William A. Bolan of the Covington 
Bar, formerly a member of the I‘ed- 
eral Bureau of Investigation, recently 
opened offices in the Lawyers Build- 
ing, where he will engage in the gen- 
eral practice of law. 


Eugene C. Benzinger of the Coving- 
ton Bar and formerly Assistant City 
Solicitor of that city was recently ele 
vated to the bench of the Covington 
Police Court. Former Police Judge 
Jos. P. Goodenough leaves the posi- 
tion to assume the Judgeship of the 
Criminal, Common Law and Equity 
Division of the Kenton Circuit Court 
William Durrett of the Covington 
Bar was appointed to the former posi- 
tion of Judge Benzinger. 


Judge J. C. Carter of the Twenty- 
ninth Judicial District was sworn in 
for his sixth consecutive term as Cir- 
cuit Judge at Tompkinsville January 
Ist. Judge Carter was administered 
the oath by Circuit Clerk L. R. Rush 
who was commencing his eighth term 
as Circuit Clerk, thus Judge Carter 
has completed thirty years as Circuit 
Judge and Clerk Rush has completed 
forty-two years as clerk. Two more 
popular officers nor better qualified 
officers could not be found in the 
State. 


Stanley Chrisman, solicitor; Joseph 
W. Dotchengall, assistant city solici- 
tor; and Ben Biedenharn, tax collec- 
tor, compose the new legal staff of the 
City of Covington. Ralph P. Rich, 
former solicitor, retired to private 
practice and E. C. Benzinger, his 
assistant, was advanced to the bench 
of the Covington Police Court. 


Judge George S. Wilson, Sr., who 
returned to private practice after 
eighteen years on the Circuit Court 
bench of the Sixth District, was elect- 
ed President of the Owensboro Bar 





Association January 3rd. O. L. 
Fowler was elected vice-president, and 
ilorton Holbrook was elected treas- 
urer. 

The Journal regrets the necessity 
of reporting the deaths of the follow- 
ing members of the Association. 

Casper C. Williams of Mt. Vernon 
at Louisville, December 22nd. 

J. Mack Thompson of Sturgis at 
Sturgis, December Ist. 

James Garnett of Louisville at 
Louisville, December 22nd. 

J. W. Rawlings of Danville at 
radenton, Florida, December 5th. 

Ed. Rusor of Bandana at Paducah, 
January 29th. 

South Strong of Jackson at Lex- 
ington, November 28th. 

James M. Collins of Maysville at 
Maysville, January 20th. 

Finley Hamilton of London at Lon- 
don, January 10th. 

Roger P. Blair of Berry at Berry, 
January 17th. 

James Knox Roberts of Nicholas- 
ville at Nicholasville, January 8th. 

J.C. W. Beckham of Louisville at 
Louisville, January 9th. 

Grant E. Lilly of 
Richmond, January 5th. 

Alvin H. Clark of Hopkinsville at 
Hopkinsville, December 14th. 

William A. Taylor of Calhoun at 
Calhoun, February 6th. 

J. M. Chism of Louisville at Louis- 
ville, December 17th. 

J. B. Hutcheson of Winchester at 
Winchester, December 26th. 

G. Lucian Drury of Morganfield at 
Morganfield, February 21st. 

John Morgan Campbell of Leitch- 
field at Frankfort, December 12th. 

Charles B. Shimer of Covington at 
Covington, February 21st. 


Richmond at 
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A Record Breaking Response 


from Bench and Bar 


has followed announcement of 


WorRDS AND PHRASES 


PERMANENT EDITION 
1658 to Date 


With Modern Pocket Part Supplementation 


Ask for sample pages illustrating 
The “One-Minute” Method of Case-Finding 

















WEST PUBLISHING CO. St. PAUL, MINN. 











The 


KENTUCKY HOTEL 


again announces with pleasure 
that it will be 


HEADQUARTERS 


for the 


Kentucky State Bar Association 
APRIL 3, 4, and 5, 1940 


bh. 
- 


ROOM RATES 


$3.00 and Up, Single 
$5.00 and Up, Deuble 
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-—OHLINGER’S FEDERAL PRACTICE— 


WITH LOVELAND’S REVISED FORMS 
Conforming to New Rules of Civil Procedure 
By GUSTAVUS OHLINGER of the Toledo Bar 

















Hon. CHARLES 1. DAWSON of the Loulsville Bar 
Member of the Publishers’ Advisory Board 


NOTE THE LOGICAL ARRANGEMENT OF THE WORK 
VOLUME ONE VOLUME FOUR 


Constitutional Provisions; The Judi- Forms of Practice Under the Con- 
cial Code (U. S. Code, Title 28, §§ 1 stitution, Judicial Code and Rules of 
to 443), Annotated. Civil Procedure. 


VOLUME T\vO VOLUME FIVE 
emaind . ’ Forms for the Court of Claims, 
r er of U. S. Code, Title 28; Board of Tax Appeals and the 
Other Practice Statutes, Including fadleid ectew of Ondes of Ad 
Judicial Enforcement and Review of <ieienetiien Gieein 


Orders of Administrative Tribunals. 
VOLUME SIX 
VOLUME THREE 
Outlines of Procedure; Table of 


New Rules of Civi! Procedure, Ex- Cases Cited; Master Index, Giving 
tensively Annotated; Comparative Complete References to the Consii- 
Legislation; Time Schedule; Ad- tution, Statutes, Rules, Forms and 
visory Committee’s Notes. Outlines. 








Now is the time to consider an entirely new and 
modern work on Federal Practice and Procedure 


The author’s practical experience as an active practitioner in the 
Federal Courts for over twenty-five years qualifies him to write dis- 
criminatingly on the subject. From 1931 to 1937 he gave the 
course on Federal Jurisdiction and Procedure at the Law School of 
the University of Michigan. He has not attempted to write a defin- 
itive treatise but he has produced a practical working tool. 


WRITE FOR SAMPLF PAGES AND FULL INFORMATION 


——THE W. H. ANDERSON COMPARY - CINCINNATI— 
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